
EU Parliament Votes for Real Limits on
Patentability

http://swpat.ffii.org/journal/03/plen0924/index.en.html

Workgroup

swpatag@ffii.org

2003-10-06

In its plenary vote on the 24th of September, the European Parliament
approved the proposed directive on “patentability of computer-implemented
inventions” with amendments that clearly restate the non-patentability of
programming and business logic, and uphold freedom of publication and
interoperation.
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1 backgrounds

The day before the vote, CEC Commissioner Bolkestein had threatened1 that the Com-
mission and the Council would withdraw the directive proposal and hand the questions
back to the national patent administrators on the board of the European Patent Office
(EPO), should the Parliament vote for the amendments which it supported today. “It
remains to be seen, whether the European Commission is committed to “harmonisation
and clarification” or only to patent owner interests”, says Hartmut Pilch, president of
FFII. “This is now our directive too. We must help the European Parliament defend
it.”

“The directive text as amended by the European Parliament clearly excludes software
patents. It hangs together incredibly cohesively. I think we have done something amazing
this week” exclaimed James Heald, a member of the FFII/Eurolinux software patent
working group, as he put together the voted amendments into a consolidated version2.

“With the new provisions of article 2, a computer-implemented invention is no longer
a trojan horse, but a washing machine”, explains Erik Josefsson from SSLUG and FFII,
who has been advising Swedish MEPs on the directive in recent weeks. That the ma-
jorities for the voted amendments had support from very different political groups - this
reflects the arduous political discussion that had led to two postponements before.

However, when 78 amendments are voted in 40 minutes some glitches are bound
to happen: “The recitals were not amended thouroughly. One of them still claims
algorithms to be patentable when they solve a technical problem.”, says Jonas Maebe,
Belgian FFII representative currently working in the European Parliament. “But we
have all the ingredients for a good directive. We’ve been able to do the rough sculpting
work. Now the patching work can begin. The spirit of the European Patent Convention
is 80% reaffirmed, and the Parliament is in a good position to remove the remaining
inconsistencies in the second reading.”

The directive will have to withstand further consultation with the Council of Ministers
that is more informal and hence less public than Parliamentary Procedures. In the past,
the Council of Ministers has left patent policy decisions to its “patent policy working
party”, which consists of patent law experts who are also sitting on the administrative
council of the European Patent Office (EPO). This group has been one of the most
determined promoters of unlimited patentability, including program claims, in Europe.

Says Laura Creighton, software entrepreneur and venture capitalist, who has sup-
ported the FFII/Eurolinux campaign with donations and travelled from Sweden to Brus-
sels several times to attend conferences and meetings with MEPs:

Now those people who claimed to be opposed to having a US style mess,
but only liked the bill because it permitted such things, will have to expose
themselves. I predict a good number of them will claim that we must not pass

1http://swpat.ffii.org/papers/eubsa-swpat0202/plen0309/deba/index.en.html#bolk
2http://swpat.ffii.org/papers/eubsa-swpat0202/plen0309/resu/index.en.html
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this one, because we need a bill that makes us more similar to the US and
Japan for the sake of not angering our trading partners.

Now is the time to ask European politicians to show courage, and world lead-
ership and vote up the directive that the American citizens, government,
SMEs and Alan Greenspan wish they had instead of the current mess. Ask
them to harmonise with Europe. The members of the European Parliament
deserve thanks for their efforts in understanding the social consequences of
this admittedly difficult technical decision. This has not happened anywhere
else in the world so far. We Europeans can be proud of this political achieve-
ment, and I hope our politicians share this pride.

2 Media Contacts

mail: pr at ffii org

phone: Hartmut Pilch +49-89-18979927 Jonas Maebe +32-485-369645 Erik Josefs-
son +46-707-696567 Alex Macfie +44 7901 751753 Joaquim Carvalho +35-1-93-
6169633 More Contacts to be supplied upon request

3 Permanent URL of this Press Release

http://swpat.ffii.org/journal/03/plen0924/index.en.html

4 Annotated Links

• Software Patent Directive Decision 2003/08/23: Voting Recommenda-
tions for MEPs3

Contains Results of the Vote

• Tauss & Kelber 2003-09-24: EP erklärt Trivialpatenten eine Absage4

Press release of two members of the german federal parliament who lead
the IT policy of the social democratic group. MP Tauss and Kelber ask
the Council and Commission to support the EP’s decision.

• Bolkestein’s Threats5

3http://swpat.ffii.org/papers/eubsa-swpat0202/plen0309/vote/index.en.html
4http://swpat.ffii.org/papers/europarl0309/spdmdb030924/index.de.html
5http://swpat.ffii.org/papers/eubsa-swpat0202/plen0309/deba/index.en.html#bolk
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• McCarthy 03-02-19: Denying the EP its right to set the rules6

McCarthy uttered the same threats in February already. The FFII anal-
ysis of her paper pointed out that she couldn’t have uttered them if
there was not someone at the European Commission backing her. Now
we know who her backer was.
see Frits Bolkestein and Software Patents7

• McCarthy Voting List8

This voting list is based on a compromise within PSE. It introduces
several amendments which are contrary in spirit to McCarthy’s JURI
draft report9. Yet only 1/3 or the PSE members followed this voting
lists. The rest created a voting list of its own, which is closer to the FFII
recommendations. McCarthy was thus marginalised.

• McCarthy Press Release10

The PSE-UK rapporteur, whose hardline pro-patent voting list was not
followed by any political group in the Parliament, presents her defeat as
a victory, all the while not forgetting to lash out against “misinforma-
tion campaign” let by an unnamed group, probably the “Free Software
Alliance”.
see Free Software Alliance11

• Plenary Debate 03/09/2312

Rough Transcript of the Speeches given in the Plenary Debate of
2003/09/23.

• ZDNet UK News: Patents directive wins European Parliament OK13

Un bilan assez informatif de ce qui s’est produit

6http://swpat.ffii.org/papers/eubsa-swpat0202/amccarthy0302/index.en.html#altern
7http://swpat.ffii.org/players/bolkestein/index.en.html
8../../../papers/eubsa-swpat0202/plen0309/vote/lists/mccarthy.pdf
9http://swpat.ffii.org/journal/03/juri0617/index.en.html

10amccarthy-pr030924.html
11http://swpat.ffii.org/players/fsa/index.en.html
12http://swpat.ffii.org/papers/eubsa-swpat0202/plen0309/deba/index.en.html
13http://news.zdnet.co.uk/business/legal/0,39020651,39116642,00.htm
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• EICTA reaction14

Patent lawyers of large ICT companies, speaking in the name of a Euro-
pean industry organisation, are very unhappy about the outcome of the
Europarl vote
see also EICTA reaction15 and EICTA and Software Patents16

• Down Jones Newsletter about the amended directive17

Brussels correspondant Mathew Newman confuses patent lawyer inter-
ests with industry interests, attributes limiting amendments to “envi-
ronmentalists and socialists”, extensively quotes EICTA statements.
see also Reactions to the EU Parliament’s Vote of 2003/09/2418

• IDG.com.sg: reversal of positions on Directive19

Brussels correspondent Paul Meller reports that now the roles of sup-
porters and opponents of the directive have changed. Quotes Hartmut
Pilch and Laura Creighton.

• ZDNet UK News: Software patent limits ’go too far’20

UK patent lawyer and former EPO examiner Alex Batteson denies com-
petence of the parliament in matters of patent legislation, predicts that
European Commission and Council will withdraw directive and entrust
“patent experts” from national governments with legislation via the Eu-
ropean Patent Organisation.
see also Reactions to the EU Parliament’s Vote of 2003/09/2421 and
Christian Engstroem: Democracy not so bad (I)22

14http://www.eicta.org/dls/Logon/TopLogon.asp?URL=/Common/GetFile.asp?&logonname=guest&ID=6861&mfd=off
15http://www.eicta.org/dls/Logon/TopLogon.asp?URL=/Common/GetFile.asp?&logonname=guest&ID=6861&mfd=off
16http://swpat.ffii.org/players/eicta/index.en.html
17http://www.quicken.com/investments/news center/story/?story=NewsStory/dowJones/20030924/ON200309240711000338.var&column=P0DFP
18http://swpat.ffii.org/papers/europarl0309/reag/index.en.html
19http://www.idg.com.sg/idgwww.nsf/unidlookup/955189AAA890112C48256DB10014D9C7?OpenDocument
20http://news.zdnet.co.uk/business/legal/0,39020651,39116709,00.htm
21http://swpat.ffii.org/papers/europarl0309/reag/index.en.html
22http://www.zdnet.co.uk/talkback/?PROCESS=show&ID=20013781&AT=39116709-39020651t-

10000022c
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• Christian Engstroem: Democracy not so bad (I)23

Christian Engström, swedish software developper, refutes statements by
UK patent lawyer Alex Batteson who asked that the European Parlia-
ment should be stripped of its right to legislate on patent matters, as by
voting against software patents it had shown its incompetence.
see also Reactions to the EU Parliament’s Vote of 2003/09/2424, ZDNet
UK News: Software patent limits ’go too far’25 and Christian Engstroem:
Democracy not so bad (II)26

• Horns 03-09-25: Severe Defeat for the Users of the Patent System27

A patent attorney trying to mobilise his profession for backlash in the
Council.
see also PA Axel H. Horns and Software Patents28

• PA Axel H. Horns’ blog on IPR: the day after29

Patent attorney Horns says that EP decision is “rubbish”, based on
FFII “misinformation campaign”, will be “thrown into the dustbin” by
European Commission or Council and, if not, attacked on the basis of
TRIPs by friends from US.
see also PA Axel H. Horns and Software Patents30 and Reactions to the
EU Parliament’s Vote of 2003/09/2431

23http://www.zdnet.co.uk/talkback/?PROCESS=show&ID=20013781&AT=39116709-39020651t-
10000022c

24http://swpat.ffii.org/papers/europarl0309/reag/index.en.html
25http://news.zdnet.co.uk/business/legal/0,39020651,39116709,00.htm
26http://www.zdnet.co.uk/talkback/?PROCESS=show&ID=20013782&AT=39116709-39020651t-

10000022c
27http://lists.ffii.org/archive/mails/swpat/2003/Sep/0749.html
28http://swpat.ffii.org/players/horns/index.en.html
29http://www.ipjur.com/2003 09 01 archive.php3#106451647590989047
30http://swpat.ffii.org/players/horns/index.en.html
31http://swpat.ffii.org/papers/europarl0309/reag/index.en.html
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• Lenz Blog: Horns Blog on Patent Vote32

Dr. Lenz, professor of german and european law in Tokyo, is worried
about the attempts of Horns and other patent lawyers to declare them-
selves “experts” in this matter and deny the competence of the European
Parliament, points out that this runs counter to recent principle decisions
of the German Constitutional Court. Moreover Lenz confesses himself
guilty of what Horns calls a “misinformation campaign” about the exclu-
sion of software from patentability by the European Patent Convention
and expresses doubt about the correctness of Horns’s assertions.
see also Reactions to the EU Parliament’s Vote of 2003/09/2433 and PA
Axel H. Horns and Software Patents34

• FFII Softwarepatente Diskussion Mailingliste: Re: Matthew Broersma
: Software patent limits ’go too far’ (fwd)35

Answer by Hartmut Pilch to Axel Horns in mailing list discussion on the
Broersma article
see also Reactions to the EU Parliament’s Vote of 2003/09/2436 and PA
Axel H. Horns and Software Patents37

• Hartmut Pilch responds to PA Axel Horns38

Horns accuses European Parliament of FFII-inspired dilettantism and
predicts that Bolkestein, Council and US friends will kill the directive.
Pilch refutes the arguments. Discussion in German.
see also PA Axel H. Horns and Software Patents39

• FFII Neues Archiv40

may contain some current news

32http://k.lenz.name/LB/archives/000617.html
33http://swpat.ffii.org/papers/europarl0309/reag/index.en.html
34http://swpat.ffii.org/players/horns/index.en.html
35http://lists.ffii.org/archive/mails/swpat/2003/Sep/0873.html
36http://swpat.ffii.org/papers/europarl0309/reag/index.en.html
37http://swpat.ffii.org/players/horns/index.en.html
38http://lists.ffii.org/archive/mails/swpat/2003/Sep/0882.html
39http://swpat.ffii.org/players/horns/index.en.html
40http://lists.ffii.org/archive/mails/neues/index.html
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• FFII News Archive41

may contain some current news

• CEU/DKPTO 2002/09/23..: Software Patentability Directive Amend-
ment Proposal42

In 2002 the patent administrators of the Council pushed for unlimited
patentability, although according to the procedural rules of EU legisla-
tion it was not yet their turn. Like the European Commission’s Direc-
torate for the Internal Market, the Council’s “Patent Policy Working
Group” is an institution on which the patent department of big IT com-
panies can count. It’s members are always willing to act against written
instructions of their own government, if the consensus of the patent lobby
demands this.

• Petition Initiators Thank the European Parliament43

Last Wednesday the Parliament voted against software patents and for
freedom of publication, freedom of interoperation and other basic values
of the information society, thereby reversing the thrust of a directive
proposal from the European Commission, so as to basically satisfy the
demands of a quarter million signatories of the “Eurolinux Petition for a
Software Patent Free Europe” and 30 eminent computer scientists. The
initiators of both petitions will speak before the European Parliament’s
Petition Committee on tuesday 18.00 to express their thanks and explore
with MEPs what still needs to be done.

41http://lists.ffii.org/archive/mails/news/index.html
42http://swpat.ffii.org/papers/eubsa-swpat0202/dkpto0209/index.en.html
43http://swpat.ffii.org/journal/03/epet0929/index.en.html
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