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The European Commission’s proposal for the patentability of software innovations requires a clear re-
sponse from the European Parliament, the member state governments and other political players. Here
is what we think should be done.
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1 We are concerned that:

. The European Patent Office’ (EPO) has, in contradiction to the letter and spirit of the written law,
granted tens of thousands of patents on programming and business ideas, below termed “software
patents”.

. The European Comission (CEC) is pressing ahead to legalise these patents and make them enfor-
cable in all of Europe. In doing so, it is disregarding the manifest will and well-argued reasoning of
the vast majority of software professionals, software companies, computer scientists and economists.

. The CEC is basing its proposal® on a draft which was apparently written by Business Software
Alliance® (BSA), a US based organisation dominated by a few big vendors, such as Microsoft.

. Software patents interfere with software copyright and tend to lead to the expropriation of software
creators rather than to a protection of their property. Of numerous existing economic studies?,
none concludes that software patents lead to more productivity, innovation, knowledge diffusion
or are in any other way macro-economically beneficial. Software patentability, as proposed by
CEC/BSA, moreover leads to various inconsistencies® within the patent system and invalidates
central assumptions on which it is built. As a result, anything becomes patentable and there can
no longer be any legal security.

. The institutions of the European patent system are not in any meaningful way subjected to demo-
cratic control. The division between legislative and judicial powers is insufficient, and in particular
the EPO seems to be a breeding ground for abusive and illegal practices®.

For these reasons we recommend the following:

. We urge the European Parliament and the Council to reject the directive proposal
COM(2002)92 2002/0047.

. We urge the European Parliament to find a way to oblige the EPO to reinstate, as far as patentability
is concerned, its examination guidelines of 19787 or an equivalent, so as to restore the correct
interpretation of the EPC.

. We suggest that an independent European court should be charged with reexamining upon demand
by any citizen any patents which prima facie may have been granted on the basis of an incorrect
interpretation of the patentability provisions of the EPC, and that the EPO should in such cases
be obliged to reimburse to the former patent owners all fees which it charged from them.

. We urge the legislators at the European and national levels to endorse the current EPC text and
consider reinforcing it by modifying it according to the proposal
http://swpat.ffii.org/analysis/epc52/index.en.html,
as far as this is deemed necessary in order to avoid misinterpretation by lawcourts.
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5. We propose that the European Parliament and the Council consider clarifying the limits of patentabil-
ity with regard to software and logical creations by issuing a European directive along the lines of
the counter-proposals
http://swpat.ffii.org/analysis/directive/index.en.html and
http://swpat.ffii.org/papers/eubsa-swpat0202/index.en.html#prop®.

6. We demand that any legislation (including CEC directive proposals as well as rules created by means
of caselaw) concerning patentability be tested against a test suite? of sample patent applications to
see whether it would beyond any doubt lead to desired results and would not leave room for any
more misinterpretations.

7. We propose that the European Parliament set up a permanent Patentability Monitoring Comittee
with the aim of ensuring that patents are granted only at conditions where they serve the public
interest. This Committee should be composed of MEPs and independent experts in various fields
such as mathematics, informatics, natural sciences, engineering, economics, epistemology, ethics
and law. The number of patent practitioners, patent officials or other persons whose income and
career is dependent on the patent community should be kept within very narrow limits (e.g. 10—
20 %). The Comittee should benchmark any patent legislation as well as its interpretation by patent
offices and patent courts. Moreover it should conduct hearings, initiate case studies in the effects
of the patent system and stimulate related research in the most open and inclusive possible way.
The Committee should report to the European Parliament to what extent patent reality conforms
to patent theory and to the public policy goals of the European Community and its members. The
Committee would address the concerns raised by the European Parliament’s Comittee on Legal
Affairs and Internal Market for Quality Control in the EPO, as expressed in the discussion on the
Community Patent regulation COM(2000)0412.

8. We propose that the European Parliament set up a Comittee of Inquiry to investigate various
allegations of irregular behaviour by the proponents of the software and gene patentability directives
at the EPO and CEC, such as their close cooperation with a limited circle of lobbyists, their
incoherent reasoning and their apparent contempt of democratic and legal principles, and to propose
reform measures suitable for preventing this kind of phenomenon from occurring in the future.

9. We expect that, as long as the problems at the EPO aren’t solved, any new regulation such as the
Community Patent!'® will be implemented through institutions other than the EPO.

8See Appendix D
®See Appendix A or http://swpat.ffii.org/analysis/testsuite/index.en.html
1Oh'l:tp ://www.eurolinux.org/news/cpat01B/index.en.html



3 Signatories

Harlem Désir, http://www.harlemdesir.com
(MEP, PSF, http://www.parti-socialiste.fr/tic/ps-tic_2002.php)

Miquel Mayol I Raynal
(MEP, Esquerra Republicana de Catalunya, http://www.esquerra.org/,
Free European Alliance / Greens)

Rik Hindriks
(MP, Netherlands, PvdA, http://www.pvda.nl/)

Jan v. Walsem
(MP, Netherlands, Democraten 66, http://www.d66.n1/)

Grietje Bettin,
http://www.sh.gruene.de:8080/MdB/Bettin/
ein text?datum2=2002/05/13%2020%3A00%3A19%20GMT%,2B2
(Member of the German Federal Parliament, Media Policy Speaker of the Green Party)

Félix Lavilla Martinez
(Spanish Senator, Spokesperson for the socialist group in the Senate’s Committee
on the Information and Knowledge Society)

Arseni Gibert
(Senator of the Girona region for Entesa Catalana de Progrés,
http://www.senado.es/solotexto/legis7/grupos/GRECP.html)

Carles Bonet
(Deputy in the Catalonian Parliament and Member of the Spanish Senate, ECP,
http://www.senado.es/solotexto/legis7/grupos/GRECP.html)

Marcel Batalla i Olivé
(President of the Information Policy Committee of the Catalonian Republican Party,
http://www.esquerra.org/)

European Co-ordination Council of the Internet Society, http://www.isoc-ecc.org/
(ISOC-ECC), representing 22 European ISOC chapters
(contact: Patrick Vande Walle)

VOV@SPD — Net Association of the German Social Democratic Party, http://wuw.vov.de
(contact: Axel Schudak, Arne Brand and Boris Piwinger)

Danish Association of IT Professionals, http://www.prosa.dk/
(PROSA.dk, contact: Peter Ussing)

Spanish Association of IT Professionals, http://www.ati.es/
(ATI.es, contact: Josep Molds: presidente de la junta directiva general)

French Union of Professionals of Study, Consultation, Engineering, Informatics and Services,
http://www.specis.org/
(SPECIS, contact: GIRAUD Bernard, BGiraud@fontenay.sema.slb.com)



Institute for Research in Artificial Intelligence, http://www.iiia.csic.es/
(ITTA) of the Superior Council of Scientific Research (CSIC) of Spain
(contact: Francesc Esteva, director)

ESR Pollmeier GmbH, http://www.esr-pollmeier.de/swpat
(contact: Stefan Pollmeier, Managing Director)

Opera Software, http://www.opera.com/
(contact: Hakon Wium Lie, CTO)

Jetter AG, http://www.jetter.de/
(contact: Martin Jetter, CEO)

Phaidros AG,
http://www.phaidros.com/german/phaidros/engagement/standpunkt _patente.htm
(contact: Matthias Schlegel, CEO)

Myriad Software, http://www.myriad-online.com/
(contact: Guillion Didier, manager)

David Axmark & Michael Widenius
(MySQL AB, http://www.mysql.com/, founders)

Ole Husgaard
(Sparre Software, http://www.sparre.dk/, Managing Director)

Thorsten Lemke
(Lemke Software GmbH, http://www.lemkesoft.com/, founder and owner)

Stefan Englert
(Gesellschaft fiir Informatik und Produktionstechnik mbH, Managing Director)

Rodolphe Quiedeville
(Lolix SA, http://www.lolix.com/, Managing Director)

Alan Cox
(CTO of Redhat, http://www.redhat.com/, kernel developper,
Linux UK, http://www.linux.org.uk/)

Easter-Eggs SA, http://www.easter-eggs.com/
(contact: Emanuel Raviart, Managing Director)

Oberon.net GmbH, http://www.oberon.net and LF.net GmbH, http://www.1lf .net
(contact: Kurt Jaeger, Managing Director)

Tibosoft GmbH, http://www.tibosoft.de
(contact: Walter Liickemann, Managing Director)

No Nonsense Software Inc, http://www.no-nonsense-software.com/
(contact: Bjarte Hetland, CEO, and Jarle Aasland, Product Manager)

Jean-Louis Lespes, http://www.innovence.fr/index1.php?url=138
(Innovence, http://www.innovence.fr/, associated director,
lecturer on industrial economics at “Sorbonne” University in Paris)



Skyrix GmbH, http://www.skyrix.com/
(contact: Jens Enders, Managing Director)

G-N-U GmbH, http://www.g-n-u.de/
(contact: Dr. Peter Gerwinski, Managing Director)

Intevation GmbH, http://www.intevation.de/
(contact: Bernhard Reiter and Jan-Oliver Wagner)

Dr. Jean-Paul Smets-Solanes
(Nexedi, http://www.nexedi.com/, Managing Director)

Markus DeWendt
(Managing Director, Open Logic Systems, http://www.0Open-LS.de/)

Stephan Korner
(Managing Director, Pilum Technology GmbH)

Stephan Nobis
(Managing Director, ESN GmbH, http://www.netz-administration.de)

Prof. Dr. Clemens H. Cap
(professor of informatics, University of Rostock)

Prof. Dr. Herman Bruyninckx
(professor of informatics at K. U. Leuven, Belgium)

Dr. Karl-Friedrich Lenz, http://www.k.lenz.name/
(Professor (ky6ju) fiir Deutsches und Européisches Recht, Univ. Aoyama Gakuin, Japan)

Jozef Halbersztadt
(Patent examiner at the Polish Patent Office, Warszawa)

Prof. Dr. iur. Christian Gizewski
(Technical University of Berlin, Action against Language Regulation and Informational Obstructionism,
http://www.tu-berlin.de/fb1/AGiW/Cricetus/S0zuC1l/Aktion.htm)

Prof. Dr. Herbert Hrachovec
(Philosophy of Science and Theory of Ditgital Media
at Institute of Philosophy of Vienna University)

Prof. Dr. Charles Durand
(professor at Technical University of Belfort-Montbéliard)

Dr. Frank Dittmann
(Gesellschaft fiir Kybernetik e. V., http://www.gesellschaft-fuer-kybernetik.org/)

Dr. Gregor Nickel
(Institute for Mathematics, University of Tiibingen)

Europe Shareware, http://www.europe-shareware.org/
(contact: Pascal Ricard and Sylvain Perchaud)

German Unix User Group, http://wuw.guug.de/
(GUUG.de, contact: Christian Lademann, vice president)



Danish Unix User Group, http://wuw.dkuug.org/
(DKUUG.dk, contact: Ulf Nielsen)

French Speaking Association of Users of Linux and Free Software, http://www.aful.org
(AFUL.org, contact: Stéfane Fermigier and Bernard Lang)

Association Pour la Recherche en Informatique Libre, http://www.april.org
(APRIL.org, contact: Frédéric Couchet and Odile Bénassy)

Association of Spanish Users of GNU/Linux, http://www.hispalinux.es/
(HispaliNUX, contact: Juan Tomds Garcia, president)

Linux-Verband LiVe e. V., http://www.linux-verband.de
(contact: RA Dipl.-Phys. Jirgen Siepmann and Daniel Riek)

Association of Danish Commercial Linux Stakeholders, http://www.k1lid.dk
(KLID.dk, contact: Keld Simonsen)

Catalan Linux Users, http://www.caliu.org/Caliu/Patents/ (CALIU)

Free Software Foundation Europe, http://wuw.fsfeurope.org/
(contact: Georg Greve, president)

Foundation for a Free Information Infrastructure, http://www.ffii.org/index.en.html
(FFILorg)

Europa-Klub e.V., http://www.europaklub.de
(contact: Prof. on. Siegfried Piotrowski)

Association Bordelaise des Utilisateurs de Logiciels Libres, http://www.abul.org/brevets/
(ABUL.org, contact: Francois Pellegrini)

SSLUG.dk, http://www.sslug.dk
(contact: Anne Ostergaard and Erik Josefsson)

Ttalian Free Software Association, http://www.software-libero.it/
(ASSOLI, contact: Simone Piccardi, Paolo Didone and Alessandro Rubini)

Vereniging Open Source Nederland, http://www.vosn.nl/patenten
(contact: Dr. Luuk van Dijk)

Jesus Gonzédlez Baharona
(Prolnnova, http://proinnova.hispalinux.es/)

Carsten Svaneborg
(Softwarepatenter.dk, http://www.softwarepatenter.dk)

Erik Lange
(MM Manager, http://www.mmanager.com/)

Janus Sandsgaard
(Netcetera, http://www.netcetera.dk)

Ole Tange and Jesper M.Jensen
(Linux-Kurser, http://www.linux-kurser.dk/)



A Patentability Legislation Benchmarking Test Suite

In order to test a law proposal, we try it out on a set of sample innovations. Each innovation is described
in terms of prior art, a technical contribution (invention) and a small set of claims. Assuming that the
descriptions are correct, we then test our proposed legislation on them. The focus is on clarity and
adequacy: does the proposed rule lead to a predictable verdict? Which of the claims, if any, will be
accepted? Is this result what we want? We try out different law proposals for the same test series and
see which scores best. Software professionals believe that you should “first fix the bugs, then release
the code”. Test suites are a common way of achieving this. Pursuant to Art 27 TRIPS, legislation
belongs to a “field of technology” called “social engineering”, doesn’t it? Technology or not, it is time to
approach legislation with the same methodological rigor that is applicable wherever bad design decisions
can significantly affect people’s lives.

A.1 Questions to be answered for each patent

Assuming that the prior art and the contribution are correctly disclosed, how would the following ques-
tions be answered, if the proposed law was in force:

1. Is there a patentable contribution (invention / teaching) in here? Why (not)?
Is the contribution (invention / teaching) a technical one? Why (not)?
Will any of the claims be accepted? Which? Why?

Would any judge reach the same conclusions? Where are areas of incertainty?

AT B o

Are these conclusions adequate? To what extent would they promote/stifle innovation? To what
extent would they conform to public policy goals, such as those spelled out in the Rome Treaty, in
e.Europe etc?

e What effort is needed to arrive at the claimed innovation? What effort is needed to imitate
the claimed innovation without violating copyright? How does this compare to the innovation
effort (innovation vs imitation cost ratio)? What effort is needed to develop and distribute an
average system (e. g. software application, embedded system) of which the claimed innovation
would typically be a part? How does this compare to the innovation effort (innovation vs
development cost ratio)?

e What special right might be adequate in case patents are deemed too heavy and copyright too
light? Utility cerfiticate? Specially tailored innovator’s privilege / reward!!?

A.2 Comparison Table
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B European Software Patents: Assorted Examples

We came across the following impressive examples at first reading through our tabular listings of soft-
ware patents. They were almost randomly chosen and thus approximately represent the technicity and
inventivity standards of the European Patent Office. If anything distinguishes them from other patents
it is the relative ease with which they can be understood at first sight by a fairly large public.

e Automatable medical diagnosis'?

The main claim covers all medical diagnoses that can be calculated automatically based
on input of image and text data, regardless of what the calculation is based on. Claims 2-3
extend the device by a network and a database. Claim 5 adds the “invention” of marking
analysis pictures as “already read by the doctor”. Subsequent claims and further patents
allow Shibaura to own more specific problems of organising medical diagnoses.

Controlling one computer by another'3
This covers systems like RPC, Telnet and all kind of client-server computing.

e Trapping Viruses'*

Creating an emulated computer environment and testing a data stream within that envi-
ronment before accepting it into the real computer environment is a useful and difficult
thing to do. Anyone who endeavors to do it will have to beg for a license from “Quantum
Leap Technologies”.

Dynamic pricing'®

Anyone who replaces a price tag with a user-editable pricing function is infringing on a
patent in Europe. The following dependent claims let the patentee become the owner of
a large part of the problems of modern e-commerce.

Digital signature with extra info'®

In a system like PGP/GPG, add extra authentication info from a certifier into the sig-
nature and you will be infringing on this patent, no matter how your crypto algorithms
work. Although the main claim after examination is very long and detailed, it is just as
broad as it was before examination, because most of the added information is redundant.
It follows from the problem that is owned by this patentee.

e Computer system and method for performing multiple tasks'”

Computer system and method for performing multiple tasks. A separate interface is
inserted between various applications and the main terminal, so that the application and
the user can communicate independently with this interface. This makes it possible to
let processes run in the background.

2http://swpat.ffii.org/patents/samples/ep487110/index.en.html
P P g/p p P

13http://swpat.ffii.org/patents/samples/ep193933/index.en.html
14http://swpat.ffii.org/patents/samples/ep769170/index.en.html
Yhttp://swpat.ffii.org/patents/samples/ep792493/index.en.html
http://swpat.ffii.org/patents/samples/ep328232/index.en.html
17http://swpat.ffii.org/patents/samples/ep644483/index.en.html
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Transforming file names'®

Converting Windows 95 filenames to Windows NT filenames. A patent on an uncircum-
ventable problem, which the patentee Sun Microsystems may have filed as a means of
annoying Microsoft.

Control by speech!®

The main claim seems to cover almost any form of interfacing between a terminal and
multiple hosts that run on independent systems. The subclaims narrow it down to a
specific application, but still don’t teach a solution but rather serve to occupy the problem
in specific contexts.

Dynamically extensible web server?’

This seems to cover any webserver that processes HTML forms and invokes a program
via a common gateway interface (CGI), such that this program returns a webpage.

Default feedback?!

Send a preliminary message back to the screen, if due to a slow network connection the
program in the background can’t send the final message quickly enough.

Intuitive network configuration??

Represent the nodes in the network and their relations in a graphical manner, e.g. as
circles and arrows, editable by drag & drop, and generate configuration files from the
result. This covers all user-friendly network administration tools that are yet to be
written.

E-Business broking?3

One person tenders offers and confirms them within a determined deadline if a bidder is
found.

IBM method and computer program product for displaying objects
from overlapping windows?*

IBM fought hard for this patent and even pushed the EPO Technical Board of Appeal
to create a precedent in 1998 for violating Art 52 EPC in order to get claims to a
“computer program product” granted. The teaching itself is abstract, functional and
trivial: rearrange the contents of a partially visible window so as to fit them within the
part of the window that is currently visible on the screen rather than letting part of the
contents be obscured by another window. This patent fully went into force on Jan 2001
after no opposition had been filed.

18http://swpat.ffii.org/patents/samples/ep800142/index.en.html
"http://swpat.ffii.org/patents/samples/ep529915/index.en.html
2Onttp://swpat.ffii.org/patents/samples/ep747840/index.en.html
21http://swpat.ffii.org/patents/samples/ep587827/index.en.html
2nttp://swpat.ffii.org/patents/samples/ep490624/index.en. html
Zhttp://swpat.ffii.org/patents/samples/ep762304/index.en.html
24http://swpat.ffii.org/patents/samples/ep767419/index.en.html
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Flash file system?’

This patent seems to make it nearly impossible to develop any non-proprietary software
for an important section of the embedded devices market. It claims the logcial conse-
quences of the fact that in flash memory blocks data can only be stored and replaced in
blocks of 64k or similar. And it is not the only EPO-granted stumbling block in this area.

Electronic shopping cart?6

Collect buyable items in a list and buy all of them at the end.

Compression in mobile communication?’

This lets IBM own the problem of reducing data by multiplexing. Any mobile communi-
cation standard for TCP communication will have a hard time working around that.

Translating human language to database query language?

Mitsubishi now owns the problem of translating natural language questions into database
queries by using parsers and virtual tables. No parsers are disclosed.

Visualising a process?’

Visualise functions by graphically displaying their components, allowing iterations on the
screen and creating a flow chart from these iterations.

Distinguishing between used and unused memory blocks
during cache error handling?®’

Distinguish between used and unused blocks when refilling faulty blocks in cache, so as to
avoid spending unnecessary time on rewriting already used blocks. There are hundreds of
EPO patents of this type. Try searching the database for words like “cache” or “memory”.

Transmitting compression requests®!

An application specifies a compression scheme for data communication, which is then
used by an independent communication server, such as a MIME-conformant mail system.

Generating buying incentives from cooking recipes?®?

Calculate lists of things to buy with buying instructions, based on cooking recipes speci-
fied by a user. The “technical contribution” lies in the fact that a printer and a monitor
are used.

Zhttp://swpat.ffii.org/patents/samples/ep688450/index.en.html

26http://swpat.ffii.org/patents/samples/ep807891/index.en.html
*Thttp://swpat.ffii.org/patents/samples/ep823173/index.en.html
2http://swpat.ffii.org/patents/samples/ep522591/index.en.html
29http://swpat.ffii.org/patents/samples/ep242131/index.en.html
80nttp://swpat.ffii.org/patents/samples/ep359815/index.en.html
3http://swpat.ffii.org/patents/samples/ep592062/index.en.html
32http://swpat.ffii.org/patents/samples/ep756731/index.en.html
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Language learning by comparing one’s pronounciation to that of a teacher33

This covers all digital language learning systems that allow a user to compare his pro-
nounciation of a selected piece of text to the right pronounciation. As a byproduct,
the claim also seems to include the learning function of voice recognition systems like
ViaVoice.

Testing learned material in schools®*

Use a computer for testing pupils. The main claim covers the basic procedure, the others
just specify useful things to be done. The “technical contribution” consists in the teaching
that a computer can be used to do these things more efficiently.

Including context data in input?®®

A help system in which commands are context specific. This patent consists of only one
claim, short and broad. The description behind it refers to a command environment
for the Unix system which the company allegedly created and which is similar to Niklas
Wirth’s Oberon.

Translating between two Objects?¢

Claim 1 seems to be Legalese for the following apparently patentable discovery or its
application to software objects: If you speak only English and me only German, we can
nevertheless communicate, if at least one of us brings an interpreter who knows both
languages.

CORBA object inheritance®”

Claim 1 covers the generation of one CORBA object by another, a method similar to
“inheritance” in object oriented programming. A software solution to a software problem
in the narrowest sense. One might wonder what in this patent the EPO may have
considered to be “not as such”.

Binary oriented set sequencing®

An EPO patent, granted in 1997 with priority date 1994, on a method of information
organisation commonly used in a recent world wide web standard. According to this
method, all information is structured into atom identifiers and statements of relationship
between two identifiers. This allows a greater independence between data and methods
of processing these data.

33nttp://swpat.
3 nttp://swpat.
35http://swpat.
36http://swpat.
$Thttp://swpat.
38http://swpat.

ffii.org/patents/samples/ep461127/index.en.html
ffii.org/patents/samples/ep664041/index.en.html
ffii.org/patents/samples/ep517486/index.en.html
ffii.org/patents/samples/ep825526/index.de.html
ffii.org/patents/samples/ep825525/index.de.html
ffii.org/patents/samples/ep797806/index.en.html

13



e Improving network security by alternatingly
disconnecting a computer on 2 sides?’

e Secure Commerce by mobile phone*

In order to better equip an intranet against cracker attacks, the firewall is always physi-
cally cut off on one of its two sides, and two-way communication is maintained by rapid
alternation. The patentee asserts that this principle can make a network absolutely se-
cure, whereas current firewalls allow only relative security. While this assertion seems
questionable, the fact is that anybody who does the hard work of putting this obvious
functionality to work will have to beg for a license from Fraunhofer.

0

The German company Brokat now owns every “process for digitally signing a message
by sending it to a signing device via the telco network”.

e Improved breadmaker and a coding system therefor?*!

e Information-controlled drug infusion

If you bake bread under program control, you will infringe on this patent. It doesn’t
matter how you place the sensors and peripheral devices and how you program them:
if you run a baking process under program control and offering the user a menu for
selecting one of several program settings, you need a license. This patent does not claim
a computer program as such but rather a program-based business method. The causality
between the means and the end is a purely logical one: functionality is claimed without
reference to any novel way of using natural forces. The main claim was granted by the
EPO without modification. The patentee, an individual from Hongkong, is apparently
preparing to collect money from e-commerce based bread delivery services in 11 European
countries.

42

Using data processing means to control the way drugs are infused into a patient’s blood
(body). The main claim encompasses the whole problem, for which solutions are being
described. The patent isn’t limited to certain apparatusses or physical causalities and
not even to certain calculation rules. It covers the business idea of using a program for a
certain purpose.

e Adobe Patent on Tabbed Palettes*?

This patent, granted by the EPO in Aug 2001, has been used by Adobe to sue Macromedia
Inc in the US. The EP version took 6 years to examine, and it was granted in full breadth,
without any modification. It covers the idea of adding a third dimension to a menu
system by arranging several sets of options behind each other, marked with tabs. This is
particularly found to be useful in image processing software of Adobe and Macromedia,
but also in The GIMP and many other programs.

3nttp://swpat.ffii.org/patents/samples/de19838253/index.en.html
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C Software Patents in Action:
Some Well Documented Cases

In recent years, more and more software patent litigation cases are becoming known through the media.
But this is only the tip of the iceberg. Most software companies and software developpers are being
threatened informally outside of courts, and silence is an obligatory part of these out-of-court settlements.
Many projects are cut back or don’t get started because the field is cluttered with patents. It is difficult
to document blocked paths of development. Here we will try our best.

e HiFn PPP Stac compression**

The Stac compression scheme is one of many patented compression algorithms which
severely impede interoperability between systems and, because of the sheer number of
patents cluttering their field, are probably impossible to circumvent.

e LZW compression: conjugations patented*’

The LZW compression method is moderately ingenuous and moderately efficient. Better
solutions are meanwhile available, some non-patented. But due to the inertia of de-facto
standards such as GIF, ZIP, PDF etc, the LZW patent it is still causing a lot of grief. It
is as if the conjugations of the English language had been patented.

e Lossy Compression (JPEG et al) patents*6

When creating or using JPEG graphic files, you may be infringing on patents. Some
extensions to JPEG are patented. Basic principles of coding used by JPEG are patented
in the US and in Europe, and recently a new patent owner has started to aggressively
assert his monopoly rights.

e IPIX ./. Dersch: German Mathematician silenced by US patent*’

A German developper of free software has been persecuted by the US company TPIX
for writing software for composing pictures into large panoramas using calculation rules
which he had developped independently but which iPIX had patented in the USA. In
June 2001 the conflict escalated. Prof. Dersch withdrew his software from the Net in
order to evade a lawsuit which iPIX was, according to his knowledge, preparing in the
US.

44h‘l'.'l:p ://supat.ffii.org/patents/effects/stac-hifn/index.en.html
“Shttp://swpat.ffii.org/patents/effects/gif-1zw/index.en.html
“Shttp://swpat.ffii.org/patents/effects/jpeg/index.en.html
47h‘l'.tp ://swpat.ffii.org/patents/effects/ipix/index.en.html
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e Lake DSP ./. Anders Torger: patentee threatens Swedish free software

In early 2001, the Swedish audio software developper Anders Torger received a threat
letter from Lake Technology Limited, demanding that he remove his free/opensource
software from his website “within 48 hours”, because it uses well-known calculation rules
(a “highly efficient convolution algorithm” in Lake’s words) which Lake claims to have
invented and for which it is expecting to soon be granted a European patent (application
93914555.3 = EP0649578, entitled, “Digital Filter Having High Accuracy And Efficiency”,
based on US 5,502,747). Although Torger had written nothing but a computer program
as such, he was intimidated by the prospect of expensive litigation and therefore removed
his software from the Net. Lake claims to have “invested millions of dollars in developping
our technology”, but it seems that little of this, if any, went into developping the patented
algorithm. Torger is even trying to prove that they were not the first to invent it. Armed
with prior art proofs, he wants to put at least his source code back on the Net in defiance
of Lake.

e Xerox ./. Bulatov: tree visualisation patent inhibits optimisation research®’

A Patent of Xerox Inc has caused Prof. Bulatov to withdraw his opensource Java profile
browser HyperProf from the Net. HyperProf has been very useful for analysing the
optimisation potentials of programs. Its withdrawal from the research community is a
loss both to the developping mathematician, his user community and the end users of
the programs which are developped thereby. So far we do not know against which US
patents HyperProf is claimed to infringe and what, if any, their EP equivalents are.

e Ugly TrueType and OpenType Font Display thanks to Patents®

Rendering of Fonts is ugly and slow on Free Software Systems. This is because when
the TrueType standard was promoted by Apple and Microsoft, they held a few patents
which they never asserted. The FreeType project has asked Apple to clarify the situation,
but did not get an answer. Instead, fearful customers of Linux distributors such as
SuSE and Redhat have demanded that any possibly infringing FreeType features be
disabled on these distributions. TrueType is the dominating font standard and it is also
a part of new standards such as OpenType, in which Adobe participates. Adobe also
holds a few patents on which OpenType infringes. These formats must be supported if
GNU/Linux/XFree users are to be able to use existing fonts on their platform of choice.

e Flash Memory File Systems®!

It is not possible to port operating systems to certain new hardware, because the man-
ufacturers have retained control by obtaining software patents. Intel has done this for
some chips, and MSystems did it for flash memory. When people do write software, it
cannot be free, if it can be published at all. In the whole area of memory programming
it is very hard not to run afoul of some patent. This is deterring programmers.

48h‘l:'l:p ://supat.ffii.org/patents/effects/lake/index.en.html
nttp://swpat.ffii.org/patents/effects/bulatov/index.en.html
Onttp://swpat.ffii.org/patents/effects/ttf/index.en.html
51h‘l'.tp ://swpat.ffii.org/patents/effects/msys/index.en.html

16



e MPEG-related patents on compression of acoustic data®?

Acoustic compression requires knowledge of auditive perception, which had to be acquired
through experimentation. Thus this field is close to the borderline of technical inventions
which could be patentable. Yet most of the research results were published in the 60s
and 70s, and the patented processes based thereon are pure informational processes,
some of them quite basic and trivial, when viewed against the background of available
theoretical knowledge. The whole field of audio compression is cluttered with dozens of
basic patents, thus making it very difficult to develop alternatives. Ogg Vorbis seems to
have succeeded in developping patent-free audio compression, but is being threatened by
the patent holders, who have formed various consortia such as MP3 and MPEG2. In order
to develop free software for MP3, one must pay an upfront payment of 1 million USD.
Otherwise money must be charged per copy, thus barring the possibility of opensource
development. Moreover, recently MPEG-LA, a consortium of MPEG patent holders, also
proposed charging fees from content producers.

e ASF: changing copyright rules by means of patents®

Microsoft has prohibited a Free Software programmer from writing import/export filters
for its Advanced Streaming Format (ASF). The programmer wanted interoperability
with a format that Microsoft is promoting. But for Microsoft, interoperability is in this
case doubly disadvantageous: besides reducing the lock-in effect, on which Microsoft’s
platform strategy relies, it also can circumvent the locks on unauthorized copying, by
which Microsoft wants to attract content providers to its ASF platform. Whereas in the
DeCSS case a court ruling was necessary to enforce new draconian copyright provisions
of the highly disputed Digital Millenium Act, in the ASF case a simple patent suffices to
achieve the same legislative goal.

e Dolby Standard tolerates no OpenSource implementation®*

Under threat from a group of patent holders, an attempt to develop open source software
to support the Dolby audio standards had to be scrapped in March 2001. The patent
holders want a licence fee for each copy distributed. This excludes publication of source
code on the Net and thus makes it impossible to develop surrounding infrastructure in
an open and secure manner.

e GeoGrid: Public data behind patented+undocumented vendorlock format

German public-financed cartographic institutes have published maps of Germany at a
high resolution of 1:50000 in a format called TOP50. These are delivered on M$-only
CDs with a proprietary program by EADS Dornier GmbH called GeoGrid which uses a
proprietary, undocumented and patented format. Dornier does not allow people to write
independent software that can read the format.

5?http://swpat.ffii.org/patents/effects/mpeg/index.en.html
53http://swpat.ffii.org/patents/effects/asf/index.en.html
54http ://swpat.ffii.org/patents/effects/dolby/index.en.html
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e PSOLA: speech generation patent of France Télécom®®

The PSOLA patent of France Telecom has prevented the speech generation system
MBROLA from becoming free software.

e One-Click Shopping: litigation turns out unexpected real owner®

Amazon (internet bookstore) received a US patent on reducing the need for data input
in case of repeated ordering through a network like the WWW. Based on this patent,
Amazon sought an injunction against a competing bookstore. Amazon had applied for
the same patent at the EPO under EP0902381 in Sep. 1998 under the name “Method
and system for placing a purchase order via a communications network”. By the time a
search report was issued by the EPO, this patent had already aroused an uproar in the
USA, leading to the discovery of a lot of prior art. Under the impression of these facts,
Amazon refrained from further pursuing the patent application at the EPO. Meanwhile
it has turned out that the One-Click technique is “owned” by a subsidiary of Thomson
Multimedia, which had obtained a similar patent a few years earlier.
e Adobe threatening software creators in US and EU with Palette Patent®’
In summer 2001 Adobe attacked Macromedia for infringing on its US patent no 5546528
which lays claim to the idea of adding a third dimension to menus by grouping them as
tabbed palettes one behind the other. The European Patent Office (EPO) has illegally
granted EP0689133 with exactly the same set of claims and priority date of 1994-06-23
on 2001-08-06, after five years of examination period. Many programs, including free
software such as The GIMP, infringe on this patent and will therefore be at the mercy
of Adobe, if the EPQO’s practise of granting software patents is made enforcable by a
Directive from the European Commission.

e Pause Technology®®

In 2001-10, a patent company called Pause Technologies started suing digital television
companies based on claims to the idea of buffering digital data in order to allow the user
to stop or retard a transmission and catch up later. We have not yet ascertained the
status of the US patent RE36801 or its possible European counterparts. Below are some
guesses and links.

e Onion Router: US Navy patents Anonymous Surfing®

In 2001/07 the US navy received patent US 6266704 for the principle of arranging public
key encryption in several layers so that identities are concealed. Colleagues of the patentee
say that they are very surprised at this sudden move of one of their peers who apparently
succeded in obtaining a patent on largely known methods. The patent covers large
problem fields and leaves little free room for development of anonymous communications.
Some experimental endeavors (without the deep pockets of commercial enterprises) are
under threat, with a great potential impact on how people are able to communicate. We
have yet to find out whether this patent has been filed in Europe.

Shttp://swpat.ffii.org/patents/effects/mbrola/index.en.html
56http ://supat.ffii.org/patents/effects/1click/index.en.html
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*®http://swpat.ffii.org/patents/effects/pause/index.en.html
59http ://swpat.ffii.org/patents/effects/anon/index.en.html

18



¢ RSA & Schnorr stifle cryptography-based e-commerce

60

After widespread use of cryptography had been impeded for years by patents like that
on RSA, finally an alternative was found that seemed to be available for free use by
the public. But just at that moment, Professor Schnorr from Germany asserted that
this free cryptography scheme infringed on his recently obtained crypto patent. The
licensing rights of RSA and the Schnorr patent were later exclusively acquired by PKP.
PKP harrassed crypto programmers by claiming that “These patents cover all known
methods of practising the art of Public Key, including the variations collectively known
as El Gamal”.

e BT Hyperlink Patent®!

British Telecom in the 70s and 80s filed patents in the US on the concept of cross-
references in hypertext. In 2000 BT discovered one of these “Rembrandts in the Attic”
(US 4,873,662) and decided to use it for squeezing money out of internet access providers.
Litigation is beginning in 2002-02.

e Rozmanith: Using software patents to silence critics®?

In autumn 2000 TechSearch Inc, a company specialising on acquiring and exploiting
patents, sued Gregory Aharonian, a vocal critic of “bad patents” owned by TechSearch,
for alleged infringement of one of these “bad patents”, the Rozmanith patent on com-
pressing data transmitted from web servers. They also accused Aharonian of slandering
TechSearch, the patent office and the United States government. But they failed to point
out how Aharonian had infringed on their patent. Apparently anyone who operates a
web server infringes, and it is up to TechSearch to select victims. Aharonian is the first
individual Linux user to be sued for patent infringement.

e OpenMarket asserts Network Sales System monopoly against Intershop®

On 2001-01-09, Open Market attacked Intershop, the largest Germany-based shopping
application company, for violating its patents on a network sales system on the US market.
Meanwhile the patent applications of OpenMarket are looming around at the EPO waiting
to be granted.

e No more WWW indexing without permission from CMGI?%*

In Jan 2001, the CEO of CMGI, the company that currently owns Altavista, explained:
“Altavista owns 38 patents, many of which we think are fundamental in the search area.
They were the first to spider and index the Web. ... And we have another 30 patents
that are in application. So we believe that virtually everyone out there who indexes the
Web is in violation of at least several of those key patents.” and made it clear that he
will go to court in early 2001 to maximize revenues from those patents.
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e Patent on searchword-based hyperlinking encumbers W3C XPointer standard®

In Jan 2001 people at the World Wide Web Consortium (W3C) found that their new gen-
eration of hypertext markup language was infringing on a patent from Sun Microsystems.
By a decree of the US patent office, Sun has become the owner of the idea of adding a
search word to a link in such a way that the browser will scroll to that word. The devel-
opment of the XPointer concept of the XML standard seemed in jeopardy. Sun’s license
terms are quite generous: they require that any competitor using this concept obliges
himself in return to publish the concepts that he builds on it. Thus Sun supplies the
W3C a weapon against “embrace and extend” tactics. But even if based on good inten-
tions, this requirement may restrict the development of the new standard, and people at
the W3C experts question whether a trivial software patent really gives Sun the right to
impose such restrictions.

e RDF: web standard threatened by basic patent®6

In 1997, with priority date 1994, an obscure canadian software company received a Eu-
ropean patent on a basic information processing method, namely the idea of describ-
ing information by hierarchies of binary relations. In 1999 a communication protocol
called Ressource Description Framework (RDF) was adopted as a web standard. In 2001,
when some software applications gradually became available, a license collecting company
started enforcing the patent, as a first step threatening 50 companies with infringement
litigation.

e Internet Telephony: no voice over IP%7

Leading experts consider it impossible to create free or independent software for Internet
Protocol (IP) Telephony during the next 15 years. The reason is “intellectual property”
(IP): the field is cluttered with compression patents which not only cover almost all
possible compression algorithms but also standards with which any implementor must
comply. This way the telephone companies can stifle innovation and keep their monopo-
listic grip on the field of telephony. Nevertheless people are trying to establish patent-free
alternatives.

e Microsoft bars GNU software from interoperating with CIFS%®

During the 1st week of April 2002, Microsoft published a license for its new specification
CIFS which it is trying to establish as a de facto communication standard. This license
says that free software under GNU GPL, LGPL and similar licenses may not use CIFS.
It bases this ban on two broad and trivial US patents with priority dates of 1989 and
1993. Preliminary search results suggest that these patents to not have EP (European
Patent) counterparts. But there is nevertheless an EP patent which could possibly be
used by MS for the same purpose. Critical network infrastructure such as Samba as well
as new projects such as Mono seem to be affected.

6sh'l:'l:p ://supat.ffii.org/patents/effects/xpointer/index.en.html
5nttp://swpat.ffii.org/patents/effects/rdf/index.en.html
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e WWW standardisation mined by patents®’

Several standardisation proposals of the World Wide Web Consortium W3C have hit
patent mines, and the W3C has been struggling to define policies for dealing with the
patent danger. A group of large patent owners has tried to push the W3C to ac-
cept uniform-fee-only (UFO, also euphemistically called RAND = reasonable and non-
discriminatory) standards, i.e. standards that can be used by any software vendor as long
as the software is under a license which facilitates fee collection, thereby excluding open-
source software and shareware. After massive protests in late 2001 the W3C abstained
from this policy, but it is frequently coming back in other clothing, partly because with-
out satisfying patent owners the W3C is finding it difficult to come up with any viable
standard proposals at all for some application areas.

e 3D Graphics under GNU /Linux besieged by MS patents™

Former SGI patents have changed owners, making 3D graphic processing under GNU /Linux
dependent on the mercy of Microsoft. Microsoft’s terms are not yet quite clear, but they
appear at least to be forcing a change of license terms away from the GNU GPL.

e RealTime Linux’s patent trouble”

The Linux kernel is normally not laid out for operation under fixed time limits. In order
to turn Linux into a real-time operating system, certain additional programming rules
are needed, some of which have been patented. Although the patentee granted a friendly
license, this has created insecurity and inhibited commmercial deployment of RT Linux.
Fortunately people have meanwhile found a way around the patent.

%nttp://swpat.ffii.org/patents/effects/w3c/index.en.html
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D The BSA/CEC Proposal(s)
and EPC-based Counter-Proposal

The European Commission proposed on 2002-02-20 to consider computer programs as patentable inven-
tions and make it very difficult not to grant a patent on an algorithm or a logical functionality, including
business method, that is claimed with the typical features of a computer program (e.g. computer, i/o,
memory etc). We have worked out a counter-proposal that upholds copyright, the freedom of computer-
aided reasoning, calculating, organising and formulating and the intellectual property of software authors
while supporting the patentability of technical inventions (contributions to harnessing the forces of na-
ture) according to the differentiations that have been worked out in the European Patent Convention
(EPC), the TRIPS treaty and the classical patent law literature. This counter-proposal is receiving
support from numerous prominent players in the fields of software, economics, politics and law.

D.1 Preamble

Proposal for a

DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL

BSA/CEC

on the patentability of
computer-implemented inventions

EPC /FFII

on the limits of patentability with respect
to computer programs

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty establishing the European Community,
and in particular Article 95 thereof,

Having regard to the proposal from the Commission,

Having regard to the opinion of the Economic and Social Committee,

Acting in accordance with the procedure laid down in Article 251 of the Treaty,

Whereas:

BSA

Effective and har-
monised protec-
tion of computer-
implemented inven-
tions throughout the
Member States is
essential in order to
maintain and en-
courage investment
in this field.

CEC

The realisation of the inter-
nal market implies the elim-
ination of restrictions to free
circulation and of distortions
in competition, while creat-
ing an environment which is
favourable to innovation and
investment. In this context
the protection of inventions by
means of patents is an essen-
tial element for the success of
the internal market.  Effec-
tive and harmonised protection
of computer-implemented in-
ventions throughout the Mem-
ber States is essential in order
to maintain and encourage in-
vestment in this field.
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EPC/FFII

The realisation of the internal market re-
quires the elimination of restrictions to free
circulation and of distortions in competi-
tion, while creating an environment which
is favourable to innovation and investment.
A reliable and equitable protection of
investments in software development is
an important element for the success of the
internal market. Innovative software de-
veloppers should not have to fear that
others take away the fruits of their la-
bor either by copying (plagiarism) or
by monopolies on basic ideas and in-
terfaces. The software market should
be a level playing field where many
small companies can flourish and grow
by developping high quality interoper-
able software.



BSA/CEC

Differences
the legal protection of
computer-implemented

inventions offered by
the administrative prac-
tices and the case law
of the different Member
States. Such differences
could create barriers to
trade and hence impede
the proper functioning
of the internal market.

exist In

BSA/CEC

Such differences have
developed and could be-
come greater as Member
States adopt new and
different administrative
practices, or where na-
tional case law inter-
preting the current leg-
islation evolves differ-
ently.

BSA

The steady increase
in the distribution
and use of computer
programs in all fields
of technology and in
their world-wide dis-
tribution via the In-
ternet is a critical
factor in technolog-
ical innovation. It
is therefore necessary
to ensure that an op-
timum environment
exists for developers
and users of com-
puter programs in
Europe.

EPC/FFII

Computer-implemented rules of organisation and calculation (mathemati-
cal methods, plans and methods for mental and commercial activity, pro-
grams for computers, presentation of information etc) are not considered
patentable inventions by the laws of the member states. The substantive
patent law of the member states is already completely harmonised thanks
to the enactment of Art 52-57 of the European Patent Convention of 1973
into national laws. However the rules laid down in these laws have not been
uniformly observed. In particular the European Patent Office (EPO) has,
starting in 1986, gradually changed its interpretation of Art 52 in such a
way that computer-implemented rules of organisation and calculation are de
facto treated as patentable inventions and the written law loses its delim-
iting meaning. Some national courts have more or less followed the EPO’s
interpretation while others have not. Even within national jurisdictions the
policies of the courts diverge.

EPC/FFII

Normally caselaw differences tend to be dissolved, as the national and Euro-
pean dialogue between the concerned parties and experts intensifies. Re-
cently caselaw standards have been evolving on a more and more pan-
European level. Different national courts have adopted similar rules where
their national laws allowed this. Given that Europe’s susbstantive patent
law is already unified, a uniform development of national caselaws could nor-
mally be expected to occur. However, due to the EPO’s decisions of 1986
and later, European courts are now faced with two competing sets of rules.
This situation calls for a legislative decision.

CEC EPC/FFII
The steady increase Already in 1973 computer programs were commonly
in the distribution  wused to control industrial engineering processes. In-

and use of computer
programs in all fields
of technology and in
their world-wide dis-
tribution via the In-
ternet is a critical
factor in technolog-
ical innovation. It
is therefore necessary
to ensure that an op-
timum environment
exists for developers
and users of com-
puter programs in
the Community.

formatisation has since then made further progress.
The Universal Computer has made the development of
new ideas easier. Processes that formerly needed to be
verified through experimentation with forces of nature
have since the 1950s been broken down to abstract-
logical models, within which innovation conveniently
evolves as a series of small mental steps of abstraction,
calculation, deduction and mathematical proof. The
legislators of 1973 decided that abstract-logical inno-
vation should stay free of patents. Recent experiences
and economic research have only confirmed the wisdom
of this policy decision. The emergence of a knowledge-
based economy has raised stakes of involved parties
and the public at large. It has become necessary to
reassure developers and users of computer programs in
the Community that Europe will continue to respect
and protect their copyright-based property and their
freedom to publish and use their original works.
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BSA/CEC

Therefore, the legal rules as interpreted by Member
States’ courts should be harmonised and the law gov-
erning the patentability of computer-implemented in-
ventions should be made transparent.
ing legal certainty should enable enterprises to derive
the maximum advantage from patents for computer-
implemented inventions and provide an incentive for

investment and innovation.

BSA

The European Community and
its Member States are bound
by the TRIPS Agreement, Ar-
ticle 27(1) of which provides
that, subject to only to cer-
tain exceptions as set out in
paragraphs (2) and (3) of that
Article, patents shall be avail-
able for any inventions, whether
products or processes, in all
fields of technology, provided
that they are new, involve an
inventive step and are capable
of industrial application. More-
over, patent rights should be
available and patent rights en-
joyable without discrimination
as to the field of technology.
These principles should accord-
ingly apply to inventions which
are the subject-matter of this
Directive.

The result-

CEC

The Community and its Mem-
ber States are bound by the
Agreement on trade-related
aspects of intellectual property
rights (TRIPS), approved by
Council Decision 94/800/CEC
of 22 December 1994 concern-
ing the conclusion on behalf
of the European Community,
as regards matters within
its competence, of the agree-
ments reached in the Uruguay
Round multilateral negoti-
ations (1986-1994).  Article
27(1) of TRIPS provides that
patents shall be available for
any inventions, whether prod-
ucts or processes, in all fields of
technology, provided that they
are new, involve an inventive
step and are capable of indus-
trial application. = Moreover,
according to TRIPS, patent
rights should be available and
patent rights enjoyable without
discrimination as to the field
of technology. These princi-
ples should accordingly apply
to computer-implemented
inventions.
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EPC/FFII

Therefore, the legal rules on the limits of
patentability as interpreted by Member States’
courts should once again be brought in line
with the written law and codified in a less mis-
understandable form. The resulting legal cer-
tainty should be conducive to innovation and
investment in the area of software.

EPC/FFII

The Community and its Member
States are bound by the Agree-
ment on trade-related aspects
of intellectual property rights
(TRIPs), approved by Council
Decision 94/800/CEC of 22 De-
cember 1994 concerning the con-
clusion on behalf of the Euro-
pean Community, as regards mat-
ters within its competence, of
the agreements reached in the
Uruguay Round multilateral ne-
gotiations (1986-1994). Article
27(1) of TRIPS provides that
patents shall be available for any
inventions, whether products or
processes, in all fields of technol-
ogy, provided that they are new,
involve an inventive step and are
capable of industrial application.
Moreover, according to TRIPS,
patent rights should be available
without discrimination as to the
field of technology. This means
that technical inventions, in-
cluding those that use a com-
puter, must be patentable
no matter to which technical
field (e.g. mechanical, elec-
trical, chemical engineering)
they belong.



BSA/CEC

Under the Convention on the Grant of Ku-
ropean Patents signed in Munich on 5 Oc-
tober 1973 and the patent laws of the
Member States, programs for computers to-
gether with discoveries, scientific theories,
mathematical methods, aesthetic creations,
schemes, rules and methods for performing
mental acts, playing games or doing busi-
ness, and presentations of information are
expressly not regarded as inventions and are
therefore excluded from patentability. This
exception, however, applies and is justified
only to the extent that a patent application
or patent relates to such subject-matter or
activities as such, because the said subject-
matter and activities as such do not belong
to a field of technology.

BSA/CEC

EPC/FFII

Under the European Patent Convention (EPC) and the
patent laws of the Member States, programs for comput-
ers together with discoveries, scientific theories, mathe-
matical methods, aesthetic creations, schemes, rules and
methods for performing mental acts, playing games or
doing business, and presentations of information are ex-
pressly not regarded as inventions and are therefore ex-
cluded from patentability. This exclusion applies and is
justified only to the extent that a patent application re-
lates to such subject-matter or activities as such. Thus
it might not apply if the disclosed invention does
not reside in the computer program as such but
in a technical invention (e.g. new chemical pro-
cess) which is carried out under program control.
In this case the program itself would be freely
implementable for simulation purposes and the
like, but the chemical process would fall under
the patent.

EPC/FFII

Patent protection allows inno-
vators to benefit from their cre-
ativity. Whereas patent rights
protect innovation in the inter-
ests of society as a whole; they
should not be used in a manner
which is anti-competitive.

BSA/CEC

In accordance with

Council

Patents are temporary monopolies granted by the state to inventors
in order to stimulate technical progress. In order to ensure that the
system works as intended, the conditions for granting patents and the
modalities for enforcing them must be carefully designed. In partic-
ular, inevitable corrollaries of the patent system such as restriction
of creative freedom, legal insecurity and anti-competitive effects must
be kept within reasonable limits.

EPC/FFII

In accordance with Council Directive 91/250/EEC
of 14 May 1991 on the legal protection of computer

Directive

91/250/EEC of 14 May 1991 on the legal
protection of computer programs43, the ex-
pression in any form of an original computer
program is protected by copyright as a literary

programs, the expression in any form of an original
computer program is protected by copyright as an
individual creation. General ideas and principles

work.

not protected by copyright.

BSA /CEC

In order for any invention to
be considered as patentable it
should have a technical charac-
ter, and thus belong to a field
of technology.

However, ideas and principles which
underlie any element of a computer program are

which underlie any element of a computer program
are for good reasons explicitely exempted from
copyright.

EPC/FFII

In order for any idea to be considered an invention in the sense of the
patent system it is necessary that it should have a technical character.
Patents are temporary monopolies granted in return for a disclosure
of a technical invention. Every technical invention belongs to a
field of technology, but not every patent claim to an apparent
“product or process in a field of technology” also discloses a
technical invention.
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BSA/CEC

Although computer-implemented
inventions are considered to be-
long to a field of technology, in or-
der to involve an inventive step, in
common with inventions in gen-
eral, they should make a techni-
cal contribution to the state of the
art.

BSA/CEC

Accordingly, where an invention does not make a technical
contribution to the state of the art, as would be the case,
for example, where its specific contribution lacks a technical
character, the invention will lack an inventive step and thus

will not be patentable.

BSA/CEC

A defined procedure or sequence
of actions when performed in the
context of an apparatus such as
a computer may make a techni-
cal contribution to the state of
the art and thereby constitute
a patentable invention. How-
ever, an algorithm which is de-
fined without reference to a physi-
cal environment is inherently non-
technical and cannot therefore
constitute a patentable invention.

BSA/CEC

The legal protection of computer-
implemented inventions does not
necessitate the creation of a sep-
arate body of law in place of
the rules of national patent law.
The rules of national patent
law should remain the essen-
tial basis for the legal protection
of computer-implemented inven-
tions as adapted or added to in
certain specific respects as set out
in this Directive.

EPC/FFII

Rules of organisations and calculation do not belong to a field of
technology but rather to the field of informatics, mathematics or
logics. Computer programs consist of entities within an abstract
model called “Turing Machine”. However computer programs are
commonly used for describing and implementing technical teach-
ings. In order to be considered as a technical invention, any teaching
must represent a contribution to the art of harnessing controllable
forces of nature.

EPC/FFII

Accordingly, a teaching that does not
make a technical contribution to the state
of the art is not a technical invention and
thus not patentable.

EPC/FFII

A defined procedure or sequence of actions when performed with
help of an apparatus such as a computer may contribute to our
knowledge about the cause-effect relations of controllable forces of
nature and thereby constitute a patentable invention. However, an
algorithm, regardless of whether the symbolic entities of which it
is composed can be interpreted as referring to a physical environ-
ment, is inherently non-technical and cannot therefore constitute
a patentable invention. In particular, references to normal reali-
sations of the Universal Computer, the Turing Machine or other
mathematical models, whose physical applicability is beyond any
doubt, cannot confer a technical character on an algorithm. A
computer program is no more than an algorithm expressed in the
most general terms: those of the universal computer.

EPC/FFII

In order to reconfirm that rules of organisation and calculation are
not inventions, it is not necessary to create a separate body of law in
place of the rules of national patent law. In some countries where
courts can be trusted to always abide by the law rather than by
the EPO caselaw, no legislation may be needed at all. In some
countries it may be deemed sufficient to send a signal to the courts
by deleting the much-abused and redundant “as such” clause from
their national law. Member states may also decide to jointly revise
the European Patent Convention (EPC) by deleting Art 52(3) and
incorporating a definition of “technical invention” in Art 52(1), so
as to clearly oblige all courts at the national and European level to
follow the letter and spirit of the written law as explicated by this
directive.
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BSA

The Community’s legal frame-
work for the protection of
computer-implemented inven-
tions can be limited to laying
down certain principles as they
apply to the patentability of
such inventions, such principles
being intended in particular to
ensure that inventions which
belong to a field of technology
and make a technical contribu-
tion are susceptible of protec-
tion, and conversely to ensure
that those inventions which do
not make a technical contribu-
tion are not so susceptible.
Applying the above principles
to eliminate the current dif-
ferences in the legal protec-
tion of computer-implemented
inventions and to provide for
transparency of the legal situ-
ation should also improve the
competitive position of Euro-
pean industry in relation to its
major trading partners.

This Directive shall be without
prejudice to the application of
the competition rules, in par-
ticular Articles 81 and 82 of
the Treaty as well as the rel-
evant provisions of the Mem-
ber States’ laws with respect
to competition and fair business
practices.

This Directive shall be with-
out prejudice to other Com-
munity legislation such as Di-
rective 91/250/EEC on the le-
gal protection of computer pro-
grams by copyright, in partic-
ular provisions thereof relating
to decompilation and interop-
erability, or the provisions con-
cerning semiconductor topogra-
phies or trade marks. The Di-
rective shall also be without
prejudice to Member States’
laws relating to trade secrets or
the law of contract.

CEC

This Directive should be lim-
ited to laying down certain
principles as they apply to
the patentability of such inven-
tions, such principles being in-
tended in particular to ensure
that inventions which belong to
a field of technology and make
a technical contribution are sus-
ceptible of protection, and con-
versely to ensure that those in-
ventions which do not make a
technical contribution are not
so susceptible.

The competitive position of
European industry in relation
to its major trading part-
ners would be improved if the
current differences in the le-
gal protection of computer-
implemented inventions were
eliminated and the legal situa-
tion was transparent.

This Directive shall be without
prejudice to the application of
the competition rules, in partic-
ular Articles 81 and 82 of the
Treaty.

Acts permitted under Directive
91/250/EEC on the legal pro-
tection of computer programs
by copyright, in particular pro-
visions thereof relating to de-
compilation and interoperabil-
ity, or the provisions concerning
semiconductor topographies or
trade marks, shall not be af-
fected through the protection
granted by patents for inven-
tions within the scope of this
Directive.
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EPC/FFII

This Directive should be limited
to laying down certain princi-
ples concerning the limits of
patentability with regard to
computer programs, such prin-
ciples being intended in particu-
lar to ensure that technical in-
ventions are susceptible of
patent protection and that
rules of organisation and cal-
culations are not so suscepti-
ble.

The legal security enjoyed by Eu-
ropean citizens and the com-
petitive position of FEuropean
software entrepreneurs in re-
lation to Europe’s major trading
partners would be improved if it
was made clear that Europe
will not extend patentability
beyond the field of technical
inventions.

This Directive shall be without
prejudice to the application of the
competition rules, in particular
Articles 81 and 82 of the Treaty.
This directive upholds the
principle of separation of
property systems. It ensures
that the patent system stays
confined to the realm of technical
inventions and that results of
abstract reasoning such as
algorithms are safeguarded
as a public domain and its
expression stays within the
area of copyright. If there is
any property system that could
be allowed to set up some kinds of
private enclosures on the public
domain of algorithms, then that
is copyright. The public domain
of algorithms, executed either in
the human mind or on a universal
computer, is protected by basic
constitutional freedom rights of
the Community and its member
states. = These freedom rights
may not be eroded by means of
caselaw development or market
harmonisation.



BSA

CEC

Since the objectives of the
proposed action, namely to
harmonise national rules on
computer-implemented inven-
tions, cannot be sufficiently
achieved by the Member States
and can therefore, by reason of
the scale or effects of the action,
be better achieved at Community
level, the Community may adopt
measures, in accordance with the
principle of subsidiarity as set
out in Article 5 of the Treaty. In
accordance with the principle of
proportionality, as set out in that
Article, this Directive does not
go beyond what is necessary to
achieve those objectives.

HAVE ADOPTED THIS DIRECTIVE:
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EPC/FFII

Since the objectives of the pro-
posed action, namely to clar-
ify the rules on the limits of
patentability with respect to
computer programs, can be
more easily achieved at the
Community level than by the
individual member states, the
Community may adopt mea-
sures, in accordance with the
principle of subsidiarity as set
out in Article 5 of the Treaty.
In accordance with the princi-
ple of proportionality, as set out
in that Article, this Directive
does not go beyond what is nec-
essary to achieve those objec-
tives.



D.2 The Articles

Article 1
Scope

BSA

This Directive re-
lates to computer-
implemented in-
ventions. The
term  “computer-
implemented in-
vention”  includes
any invention the
performance of
which involves
the use of a com-
puter, computer
network or other
programmable
apparatus and
having one or more
prima facie novel
features which are
realised wholly or
partly by means of
a computer pro-
gram or computer
programs.

BSA
Article 2

Computer-implemented inven-
tions as a field of technology

CEC

This Directive lays down
rules for the patentability of
computer-implemented  inven-
tions.

Article 2
Definitions

For the purposes of this Di-
rective the following definitions
shall apply:

1. “computer-implemented
invention” means any
invention the performance
of which involves the
use of a computer, com-
puter network or other
programmable apparatus
and having one or more
prima facie novel features
which are realised wholly
or partly by means of
a computer program or
computer programs;

2. “technical contribution”
means a contribution to
the state of the art in a
technical field which is not
obvious to a person skilled

EPC/FFII

This directive explains the rules concerning
the limits of patentability with respect to com-
puter programs. For the purpose of this Direc-
tive the following definitions shall apply:

1. An invention, also called “technical in-
vention”, “technical contribution to the
state of the art” or “technical contribu-
tion”, is a teaching about cause-effect re-
lations in the use of controllable forces of
nature.

2. A calculation rule, also called algorithm,
is a teaching about relations between
entities within constructions of the hu-
man mind, such as models and axiomatic
systems, including any formal model of
computers such as the Turing Machine.

3. An organisation rule is a teaching about
relations between material phenomena
that are not determined by controllable
forces of nature. Methods of business
and social engineering are organisation
rules. Most organisation rules are di-
rect applications of calculation rules to
known models of social relations. We
therefore lump both categories together
into rules of organisation and calcula-
tion, i.e. teachings about cause-effect re-
lations that are not determined by con-

in the art. trollable forces of nature.

4. Only inventions (technical contribu-
tions) are patentable. In order to be
patentable, an invention must be new,
non-obvious and destined for an indus-
trial application.

CEC EPC/FFII
Article 3 Article 2
Computer-implemented inven- Patentable inventions as technical
tions as a field of technology teachings
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BSA

A computer-implemented
invention shall be consid-
ered to belong to a field of
technology.

BSA
Article 3

Technical contribution

BSA

1. In order to in-
volve an inventive
step, a computer-
implemented
tion must make a
technical  contribu-
tion. A “technical
contribution” is a
contribution to the
state of the art in a
technical field which
is not obvious to a
person skilled in the
art.

inven-

2. The technical con-
tribution must be
assessed by consider-
ation of the difference
between the scope of
the patent claim con-
sidered as a whole,
which may comprise
both technical and
non-technical fea-
tures, and the state
of the art.

CEC

Member  States  shall
ensure that a computer-
implemented invention is
considered to belong to a
field of technology.

CEC

Article 4
Conditions for patentability

CEC

1. Member States shall en-

sure that a computer-
implemented invention is
patentable on the condi-
tion that it is susceptible
of industrial application,
is new, and involves an in-
ventive step.

. Member States shall en-

sure that it is a condition
of involving an inventive
step that a computer-
implemented  invention
must make a technical
contribution.

. The technical contribu-

tion shall be assessed
by consideration of the
difference between the
scope of the patent claim
considered as a whole,
elements of which may
comprise both technical
and non-technical fea-
tures, and the state of
the art.

"http://swpat.ffii.org/papers/epo-gl78/
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EPC/FFII

Member states shall ensure that techni-
cal inventions are patentable regardless
of whether they are implemented on a
computer, and that, conversely, nobody
can obtain a patent for rules of organi-
sation and calculation by presenting them
in combination with implementation fea-
tures which do not constitute patentable
achievements. All rules of organisation
and calculation shall be treated as part of
the body of public knowledge to which a
potentially patentable technical contribu-
tion is made.

EPC/FFII
Article 3

Conditions for patentability

EPC/FFII

1. Member states shall ensure that
patents are granted only for techni-
cal inventions, which are new, non-
obvious and industrially applicable.

2. Member states shall ensure that
technical inventions are understood
to be technical teachings, i.e. teach-
ings about cause-effect relations of
natural forces.

3. Member States shall ensure that
patentability is examined as out-
lined in Guidelines for Examina-
tion of the European Patent Office
1978-06-0172: In assessing whether
a claim discloses a technical inven-
tion, one must disregard the form or
kind of claim and concentrate on the
content in order to identify the novel
contribution which the claimed sub-
ject matter makes to the known art.
If this contribution does not consti-
tute a technical invention, there is
no patentable subject matter.



BSA
Article 4

Form of Claims

A computer-implemented invention may be
claimed as a product, in particular as a pro-
grammed computer, a programmed computer net-
work or other programmed apparatus, or as a pro-
cess carried out by such a computer, computer net-
work or apparatus through the execution of soft-
ware.

CEC
Article 5

Form of Claims

Member States shall ensure that a computer-
implemented invention may be claimed as a prod-
uct, that is as a programmed computer, a pro-
grammed computer network or other programmed
apparatus, or as a process carried out by such a
computer, computer network or apparatus through
the execution of software.

EPC/FFII
Article 4

Claims, Infringement, Disclosure, Novelty, Prior Authorship, Industriality

1. Member States shall ensure that claims are examined in the spirit of the Guidelines for Examination
of the European Patent Office 1978-06-0173: If the contribution to the known art resides solely in
a computer program then the subject matter is not patentable in whatever manner it may be
presented in the claims. For example, a claim to a processor in combination with a certain program
(logical functionality) or to a process for operating a computer under that program would be as
objectionable as a claim to the program per se or to a data carrier containing the program.

2. Member states shall ensure that the publication or distribution of information in whatever form
can never constitute a direct or indirect patent infringement. Member states shall guarantee the
freedom of verbal expression and information exchange regardless of the language and purpose of
the texts in question, and shall ensure that this freedom can be restricted only by copyright and
never by patents.

3. Member states shall ensure that the execution of a computer program on a data processing machine
(i.e. computer with devices for storage, input and output of data) can not constitute a direct or
indirect patent infringement, whereas a combined action involving program execution, such as the
distribution of chemicals produced under program control, may constitute an infringement.

4. Member states shall ensure that scrambled information is considered to be public knowledge as
soon as it is factually possible for the public to obtain this information, even if obtaining it required
tedious or illegal procedures of decompilation, descrambling or decryption.

5. Member states shall ensure that any copyrightable work that was in use before the publication date
of a patent may be further developped, distributed and used for the operation of data processing
equipment by the copyright owner as well as by any persons who have been or will be authorised
by the copyright owner at conditions to be determined by the copyright owner.

6. Member states shall ensure that whenever a patent claim names features that imply the use of
a computer program, a well-functioning and well documented reference implementation of such a
program shall be published as a part of description wihtout any restricting licensing terms.

7. Member states shall ensure that patentable inventions must be susceptible of industrial application,
and that “industry” in the sense of patent law is the production of material goods by means of
machinery hich typically calls for a speci c operating enterprise  hose budget and organisational
form is determined largely by the costs hich result from the consumption of matter and energy
needed to build and operate the machinery. Words of the legislator which were intended to limit

73h‘l'.tp ://swpat.ffii.org/papers/epo-gl78/index.en.html
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patentability may never be interpreted in a way that removes or substantially weakens their limiting

meaning.

BSA

BSA

BSA
Article 5

CEC
Article 6

Relationship with Directive 91/250
CEC

Acts permitted wunder Directive
91/250/EEC on the legal protection
of computer programs by copyright,
in particular provisions thereof
relating to decompilation and in-
teroperability, or the provisions
concerning semiconductor topogra-
phies or trade marks, shall not
be affected through the protection
granted by patents for inventions
within the scope of this Directive.

CEC
Article 7

Monitoring

The Commission shall monitor the impact
of computer-implemented inventions on
innovation and competition, both within
Europe and internationally, and on Euro-
pean businesses, including electronic com-
merce.

CEC
Article 8

EPC/FFII
Article 7

Report on the effects of the Directive
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. Member

EPC/FFII

Article 5
Relationship with Directive 91/250 CEC

1. Members states shall keep the spheres

of copyright and patents clearly sepa-
rated. Property in computer programs
is acquired and regulated through copy-
right. Property in technical inventions is
acquired and regulated through patents.
Property that has been acquired through
one system may not be restricted by an-
other. Aspects of a computer program
that can not be appropriated through
copyright can also not be appropriated
through patents, utility certificates or any
other property regime.

states shall ensure that
whereever a use of a patented tech-
nique is needed for communicating with
another system (i.e. for converting to
and from the conventions of that system),
such use is not considered to be a patent
infringement.

EPC/FFII
Article 6

Monitoring

The European Parliament shall moni-
tor the impact of patents on innovation
and competition, both within Europe and
internationally, and on European busi-
nesses, including electronic commerce.



BSA

1. The Commission shall monitor the
impact of computer-implemented
inventions on innovation and com-
petition, both within Europe and
internationally, and on European
businesses, including electronic

commerce. 1

2. The Commission shall send to
the European Parliament and the
Council within three years as from
the date specified in Article 6(1)
a report assessing the impact of 9
patents for computer-implemented
inventions on the factors mentioned
in paragraph 1.

3. In this context, the report will also
address the questions as to whether
the rules governing the determina-
tion of the patentability require-
ments, and more specifically nov- 3
elty, inventive step and the proper
scope of claims, are adequate; and
whether difficulties have been expe-
rienced in respect of Member States
where the requirements of novelty
and inventive step are not exam-
ined prior to issuance of a patent,
and if so, whether any steps are de-
sirable to address such difficulties.

BSA CEC EPC/FFII
Article 6 Article 9 Article 8
Implementation

BSA

1. Member States shall bring into force the
laws, regulations or administrative provisions nec-
essary to comply with this Directive not later than

. They shall forthwith notify the Commission
thereof.

When Member States adopt these provisions, they
shall contain a reference to this Directive or shall
be accompanied by such reference on the occasion
of their official publication. The methods of mak-
ing such reference shall be laid down by Member
States.

. whether

CEC

The Commission shall report
to the European Parliament
and the Council by DATE
(three years from the date
specified in Article 9(1)) at
the latest on

the impact of
patents for computer-
implemented inventions
on the factors referred
to in Article 7;

. whether the rules gov-

erning the determina-
tion of the patentability
requirements, and more
specifically novelty, in-
ventive step and the
proper scope of claims,
are adequate; and

difficulties
have been experienced
in respect of Member
States where the re-
quirements of novelty
and inventive step are
not examined prior to
issuance of a patent,
and if so, whether
any steps are desir-
able to address such
difficulties.

EPC/FFII

The European Parliament
shall form an investiga-
tion committee on limits
of patentability. The
Investigation Committe
shall be empowerered to
take appropriate means
to obtain any needed
information from the
European Patent Office,

the  European  Com-
mission and important
industry players. The

Investigation Committeee
shall propose a sustain-
able policy for bringing
more transparency and
accountability into the
patent system and for
containing it  within
reasonable limits.  The
Investigation Committee
shall stimulate research
in the most inclusive pos-
sible manner. Not more
than 20% of the members
and subcontractors of the
Investigation Committee
may consist of people
who earn their living from
patents or patent-based
services.

CEC/EPC/FFII

1. Member States shall bring into force the laws,
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regulations and administrative provisions neces-
sary to comply with this Directive not later than
DATE (last day of a month) . They shall forth-
with inform the Commission thereof.

When Member States adopt those provisions, they
shall contain a reference to this Directive or shall
be accompanied by such a reference on the occa-
sion of their official publication. Member States
shall determine how such reference is to be made.



2. Member States shall communicate to the Commission the provisions of national law which they adopt
in the field governed by this Directive.

BSA CEC EPC/FFII
Article 7 Article 10 Article 9

Entry into force

This Directive shall enter into force on the day of its publication in the Official Journal of the European
Communities.

BSA CEC EPC/FFII
Article 8 Article 11 Article 10
Addressees

This Directive is addressed to the Member States.

Done at Brussels,

For the European Parliament
For the Council

The President
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E EP Arlene cCarthy 2 2- -1 :
eport on the CEC/BSA Directi e Proposal

In a democratic Europe, one would expect the legislative power, such as the European Parliament, to
critically monitor the activities of the executive and judicial powers, such as the European Commission
(CEC) and the European Patent Office (EPO), and to correct their shortcomings. The british Labor
MEP Arlene McCarthy, as a rapporteur to the European Parliament’s Committee for Legal Affairs
and the Internal Market on the proposed software patentability directive COM(02) 92, however merely
reaffirms the beliefs of the patent lawyers who have been dominating the dossier at the CEC and the
EPO. McCarthy’s report disregards the opinions of virtually all respected programmers and economists
and fails to correctly identify the controversial issues. Yet at the end McCarthy asks a few questions
which provide us with a certain hope that eventually a more open debate can be brought about. Please
read our answers below.

1 ome Criticisms of cCarth s Paper

based on a draft by Xavier Drudis Ferran from CALIU.org
On the Comission’s consultation too much credit is given to a biased study of the replies’™. In saying

o ever the responses received ere dominated by supporters of open-source soft are  ho
believe that there should be no patents for soft are at all or no patents for soft are running
on general purpose computers

McCarthy repeats the mistake of the study in assigning all opposition to software patents to free
software advocates. Much opposition comes from non free software companies, and it is reflected in the
replies to the consultation.

The section titled “current state of the law” might be better titled “current EPO practice”. The
European Patent Office no longer follows the law (the European Patent Convention) which clearly ex-
cludes programs for computers and other immaterial innovation from patentability. It used to follow it,
as reflected in its 1978 guidelines™, but, starting around 1986, it gradually changed its practice and its
guidelines without a change in law that would justify it. The EPO interprets the “as such” appositive
in EPC as a means to grant patents on “technical realisations” of any kind of non-invention (including
mathematical methods, business methods, and computer programs), and grants or rejects patents based
on claim wording instead of substance. There are guides around on how to obtain European patents for
any software. The EPC would clearly not have included an exclusion for “software as such” if it meant
that “software with a technical effect is not software as such”, as the EPO postulates. Thus, the EPO’s
interpretation of the EPC is tantamount to ignoring the EPC.

The correct interpretation of the “as such” clause would be that no software is patentable, but using
software in an invention that is otherwise patentable does not render that invention unpatentable. The
innovation must lie in the realm of applied natural science (i.e. “technology” in the sense of patent law).
It is not enough to use forces of nature (technical means) for a routine implementation of an innovation
that lies in the field of logic. For example a chemical engineering process that needs certain changes
in pressure and temperature controlled by a computer, when it was not previously known that those
changes obtained the desired effects. The fact that a program controls the process does not mean that
the process is not patentable. We would not be patenting software as such, but a technical invention
that happens to use a program. Everybody would be free to use the same program concepts (respecting
copyright if any) for other purposes (like a virtual simulation of the process), but people would infringe
when performing the chemical process with real machinery and substances. This is the useful meaning of

"http://swpat.ffii.org/papers/eukonsult00/softanalyse/index.en.html
75h‘l’.1:p ://swpat.ffii.org/papers/epo-gl78/index.en.html
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the clause “as such” in EPC Art. 52: you cannot patent software as such, but can patent inventions that
include software when the innovation is not in information but in the material world. Thus, a program
alone, on a carrier, in transmission, working on a conventional computer, or otherwise, would not infringe.
It is not enough to take a conventional computer, argue that it uses electrical currents or known devices
in known ways and pretend that that allows patenting any new programming idea when the application
is properly drafted.

There is a piece that is very difficult to understand for a software developper:

To give an e ample a program hich  hen run makes for more e cient memory usage and

so enables a computer to run faster may be claimed in the conte t of a patent covering the

process because of the technical e ect it has on the operation of the computer n contrast a

ne computer game ould not be patentable at present because it has no technical e ect it
ould ho ever be protected by copyright

More efficient memory usage, or a faster sorting algorithm or any other such achievement are logical
rules of organization of elements of the universal computer. The merit of any computing idea can be
expressed in terms of using resources more efficiently. If this was an argument for patentability, perhaps
even the codecision procedure of the European Parliament should have been patented, because it leads to
better, less resource-consuming and faster results than some alternatives (for instance random picking of
proposals until unanimity is reached for some, or an assambleary system where all of Europe’s population
meets together every Monday). Also, new computer games rules have traditionally been designed in view
of optimal management of information, so they could store more information in memory and achieve
greater responsiveness, and it has happened often that a computer game succeded just because it used
memory in a more efficient way and thereby improved user experience (including more detailed and/or
faster graphics or sound). Saying that a memory optimisation is patentable and computer games are not
sounds contradictory to a programmer.

McCarthy’s concept of algorithm is also confusing;:

o ever a computer program hich is designed to obtain the technical e ect of the patented
invention and hich uses the technical features claimed in the patent could indeed fall ithin
the scope of a walid claim urthermore a patent claim to an invention based on a
particular algorithm ould not e tend to other applications of that algorithm

How do these sentences hold together? If the claims cover just the algorithm (by drafting the wording
with references to abstract computation resources in hardware jargon, to pass the EPO’s “technical
effect” test), then surely any attempt to apply the algorithm to another problem would infringe. The
case presented would only happen with deficiently drafted applications, that choose not to cover as
much as they could be granted. Maybe the misunderstanding is not seeing that software is exclusively
algorithms. There’s nothing more. Algorithms applied to a particular class of computer hardware.

Even if the EPO pratice is considered compatible with TRIPs, that is not a reason to endorse it. The
technicity criterion in old EPO practice and current EPC is TRIPs-compatible too, as the Bakels study’®
(and others) explain.

The document fails to note the traditional distinction between copyright and patents. They were not
meant to overlap. Certainly you can devise a system like in the US where software can get both patents
and copyright, but then software would be the only work covered by both forms of property, and patents
being a stronger property would erode the protection offered by copyright. The Bakels study recognizes
implicitly the potential for those damages (SMEs prefering copyright and being threatened by patents
that they could inadvertedly infringe and then being unable to exploit their copyrighted original work).

"http://swpat.ffii.org/papers/eubsa-swpat0202/dgiv0206/index.en.html
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vociferous section of public opinion believes that there should be no patentability of soft are
at all n order to be able to give proper consideration to this argument e il need to have
full information about hat e ects the proposed directive might have on open-source soft are
and on the creativity and vitality of the industry t seems to many that the opponents of
soft are patents have not been able to sho that soft are ith a technical e ect should cease
to be patentable The arguments against patenting soft are hich satis es the tests of the
could ell be levied at patenting in general Il patents grant a limited monopoly as a

re ard for invention

It seems that Ms McCarthy has not taken a look at any examples’” of EPO-granted patents for
“software with a technical effect”. The proponents of software patents have not even tried to show that
any of these patents, or in fact any of the software patents granted by the EPO, could be helpful in
promoting innovation or achieving any other public-policy goal. In fact they have not pointed to any
patents which are both broad enough to be useful to the patentee and narrow enough to be acceptable
to the general ethics of programmers.

There is no “software which satisfies the tests of the EPC”, because according to the EPC computer
programs are not inventions.

There is however “software which satisfies the tests of the EPO”. These tests are a joke. The EPO’s
distinction between “software as such” and “software with a technical effect” is semantic and grammatical

nonsense which can be understood best by means of satire.
78

If the EPO ceased to violate the EPC, the number of patents granted would be reduced by about

3%, as we have shown™.

These 3% of the EPO’s patents show many distinctive features, against which most of the critical
arguments are specifically directed.

80

Even if the argument was in fact “levied against patenting in general” and not only against 3 % of the
patents, that would not make it less valid. Patenting in general must always be justified anew. In a liberal
polity and economy, the burden of proof is on those who advocate restrictions on freedom. Restrictions
that were legitimate yesterday may be illegitimate today.

What McCarthy calls a “vociferous group” is a large majority of concerned software creators and the
public at large. If McCarthy feels that this group is wrong and the software patentability proponents
are right, a certain burden of proof falls on her shoulders. McCarthy should explain how software
patentability will improve overall productivity during the next 20 or 50 years. Arguments about the
current “status quo” of patentability caselaw, however valid they may be, are as much beside the point
as would be argumentations about the “status quo” of economic policy. Unemployment does not become
better by the fact that it is resulting from a certain “status quo” of malpractise in state agencies designed
to reduce unemployment. If a change of this malpractise affects the vested interest of a certain group,
then that is tough luck.

oreover open-source soft are has ourished alongside the e isting patenting regime in recent
years  gain under the present patenting regime many rms have invested billions of euros in
investments founded on among other things the availability of patents t is argued

that it ould be very un ise to eopardise this investment by reducing patentability of soft are

Many firms have, until very recently, trusted the law which states that software innovations are not
patentable, and based their investments on this trust. Even big companies such as SAP were until

77h‘l:'l:p ://supat.ffii.org/patents/index.en.html
"http://swpat.ffii.org/analysis/epc52/moses/index.en.html
"http://swpat.ffii.org/patents/txt/index.en.html
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1997 of the opinion that software is not patentable and did not unfold any patenting activities. The
big hardware companies whose patent lawyers have been pushing for software patentability at the EPO
are not necessarily the leaders of innovation in software. They certainly did invest a lot in illegal EPO
patents which they now would like to legalise, but such investments do not legitimate any posession
claims. By acknowledging the “posessions” of these companies, McCarthy is proposing to take away the
same posessions from developpers and citizens, to destroy the copyrighted property and their rights to
fair access and competition on the market place, which have formed the basis upon which perhaps even
more “billions of euros in R&D” were invested.

The European Parliament is taking a decision to create an appropriate order framework for the next
20-50 years, not a decision about how to maintain the “status quo” and defend some group’s posessions.
What is important is which kind of posession will be more productive for society as a whole.

McCarthy’s “status quo” logic should ring a warning to the Kuropean Parliament: be careful not
to sanction any protectionist claims, because once you have sanctioned them, it will be very difficult
to get rid of them. Even when the protectionist claims have been sanctioned only by blatantly illegal
patent office decisions, politicians like McCarthy will be very sensitive to the interests of incumbent
protectionists and insensitive to the public’s freedom interests. This is because protectionist interests are
concentrated and organised, while freedom interests are dispersed. While the protectionist lobby will be
identified with “the industry”, the freedom lobby will tend to be disqualified as a “vociferous group”,
ideological movement etc, even when it enjoys strong support among the concerned professionals and
businesses.

n the other hand patents impose indirect requlatory and other costs and there is al ays a
trade o bet een freedom and intellectual property These considerations ould suggest that
the burden of proof is very much ith the minority of persons ho ish to e tend the boundary
of hat is patentable e g in the direction of patentability of business methods

The burden of proof is on those who advocate a restriction of freedom. This group is in fact a minority,
and it is proposing to change the law. But even if this was not so, the burden of proof would still be on
their shoulders. Freedom is a basic constitutional principle of European polity and economy.

There is no special controversy about “business methods”. Business methods have, just like other
software ideas, regularly been granted patent protection by the EPO against the letter and spirit of the
written law, and the Directive proposal would legalise that practise. Within the patent law community
there may be a minority of people who propose a whole-hearted commitment to business method patents,
while the majority prefers to keep quiet or to engage in a virtual debate about business methods while
silently continuing to patent all kinds of logics, including business methods. This type of debating
manoevre is called “shift of focus” in rhetorics. By conducting exorcist rituals against an undefined
concept called “business methods”, the software patent lobby is trying to create the impression that it
has the adverse effects of software patents under control and is able to confine them to some US-specific
quarantene area which European politicians needn’t worry about.

or your rapporteur  hat is important above all is legal certainty The wuropean atent

onvention is no over  years old and the consultations held by the wuropean ommission
indicate that legal certainty needs improving  ther ise some ill incur the costs of submit-
ting patent applications ith little chance of success  hile there is evidence that additional
comple ity is helping to deter others particularly s from seeking patents at all  hich
means they may be missing nancially advantageous opportunities  ncertainty tends to drive
up costs at every part of the patenting system making infringement harder to predict and dis-
putes more likely n addition the comple ity of intellectual property rules may act as a barrier
to entry to the market

When you advocate a bad regulation, one last justification is that it creates “legal certainty”. A bad
but predictable regulation may in fact sometimes better than none at all, just as dictatorial rule may
sometimes be deemed better than anarchy.
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However the proposed directive, while sanctioning EPO dictatorship in patent matters, would add
complexity and diminish overall legal certainty.

While the limits of patentability would become more uncertain than ever as some lawcourts demand
a “technical contribution” while others look at the technicity of the “invention as a whole”, there would
no longer be any secure legal grounds for revoking the 30000 illegal software and business method patents
granted by the EPO. From the patent owner perspective, which McCarthy seems to prefer, this may look
like “increased legal security”.

In a way, legal uncertainty has always been an integral part of the patent system. The patent system
is necessarily based on fuzzy concepts such as “novelty” and “inventive step”. When patent inflation runs
out of control, legal uncertainty is increased. This drives up the cost risks associated with prosecuting
patents and thus weakens each patent. Legal security is best served by insisting on high standards of
patentability.

81

82

.2 esponses to cCarth s Questions

based on a submission by Erik Josefsson

source of questions:
http://www.europarl.eu.int/meetdocs/committees/juri/20020619/ 71 3E .pdf

source of answers:
http://www.sslug.dk/emailarkiv/itpolitik/2002.06/msg007 7.html

E.2.1 Is such a directive necessary or can we just leave matters to the Boards of Appeal
and the national patent courts?

Let’s reformulate into several questions.

Can we just leave matters to the EPQO’s boards of a appeal and national patent courts?

The EPO, in particular its Management and its Technical Boards of Appeal, can not be trusted.

The EPO has, since 1986, gradually dismantled the borders of patentability with regard to software
and, against the letter and spirit of the current law, authorised the granting of patents on mathematical
methods, intellectual methods, computer programs, and presentation of information as such. It has
also violated EPC provisions on novelty, inventive step, separation of search and examination, biological
exclusions, and various other issues. It has regularly placed its own will above the will of the legislator.

In the case of Art. 52, the systematic violation has been perpetrated by the Technical Boards of
Appeal in collusion with the EPO managment, which again seems to rely very much on the advice of
“industry representatives”, i.e. delegates from patent departments of large companies, on the Standing
Advisory Committee of the EPO (SACEPQ). The responsible court within the EPO, the Enlarged Board
of Appeal, was not consulted during this whole questionable process.

This is remarkable, while there are some well documented cases of completely contradictory interpre-

tations of EPC 52, and the TBAs are obliged by EPC 112 to forward important questions of interpretation
to the EBA.

81h‘l:'l:p ://supat.ffii.org/analysis/cost/index.en.html
82http://swpat.ffii.org/analysis/shield/index.en.html
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Evidently, the organisational framework of the European Patent Convention is not working as it
should. According to the original philosophy, the EPO should have followed the national jurisdictions,
which again should have conservatively followed the harmonised law. Through a constant discussion, de-
cisions of the EBA and occasional revisions of the EPC, it should have been possible to hold the system
together. Unfortunately, in reality, power gravitated to Munich, where the EPO management and its de-
pendent judges on the Technical Boards of Appeal, reassured by support from “industry representatives”
in the Standing Advisory Committee (SACEPO), have, as one European Patent Attorney put it®*,

promoted themselves into radiant lights of the people of wurope into o ers of wuropean
patent kno ledge into ultimate sources of isdom in matters like patenting soft are o a-
days the buying of any diskette containing might constitute patent infringement but this
far-reaching conse uence is only based upon decisions of one T hich had no authority

hatsoever to issue binding decisions on this basic matter ithout rst referring the wuestion
to the

Is there a problem of divergent national rules which needs to be addressed by a directive,
as CEC/BSA claim?

The Commission says that the proposed directive is needed because national and EPO court verdicts are
divergent. However, all EU member countries already have identical laws with respect to the patentability
of computer programs. Further harmonization of national patent laws on this issue is actually not possible.

There are other areas of patent law, such as the regulations on what constitutes an infringement, where
significant differences between national legal systems exist. Such differences have not been addressed by
any initiative from the European Commission so far. Nevertheless lawcourts in various European countries
have, through consensus formation in the world of law experts, worked toward common standards even
in cases where the national legal systems are different.

The problem which the directive really tries to address is not that of national divergence but that of
ensuring the validity of 30000 software and business method patents illegally granted by the European
Patent Office. It addresses this problem by introducing various unclear concepts so as to make it difficult
for any court to reject any patent on the grounds of not being an invention, without however ensuring
that national jurisdictions converge.

Are the other proclaimed goals of the directive proposal valid?

The alleged problem of a lack of innovation incentives or of too easy imitation in the software industry
has not been substantiated and does not seem to exist.

The alleged need of the software (or telecommunication or electronics) industry for “protection” by
logic patents has not been substantiated and does not seem to exist.

The alleged urgency of the issue does not exist: so far software patents have had only a very small
impact in the European software economy, and national differences in patent jurisdiction have even less
of an impact. Nevertheless in the long term, the impact of allowing or not allowing software patents may
be quite significant.

The alleged demands by an “economic majority” of industry representatives do not exist. What does
exist is a community of corporate patent lawyers who have for decades been dominating the work of
“industrial property committees” in various industry associtations and, in that role, reiterate unfounded
belief statements which they learned in law school, such as that “patents are needed to stimulate innova-
tion”, “SMEs badly need patent protection”, “patents are needed for technology transfer” etc. Usually

8nttp://swpat.ffii.org/players/epo/index.en.html
nd http://www.sslug.dk/emailarkiv/patentdirektiv/2002_05/msg00038.html
84nttp://swpat.ffii.org/analysis/epc52/stalin/index.en.html
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few in the industry, especially among SMEs, cared to refute any of these mantras. Especially in the
software field, there seemed to be no need to worry about patents. However, in spite of the dominant
role of industrial patent lawyers in industrial associations, some major organisations have pronounced
themselves against software patents, as have over 128 000 supporters and 400 corporate sponsors of the
Eurolinux Alliance.

Are there any valid goals for which a directive might be necessary?

Yes, there is a good case for ending the EPO dictatorship and bringing the European patent system under
control of an accountable democratic body, possibly under the auspices of the European Parliament. A
directive is one of several possible ways to achieve this.

85

Unfortunately the CEC/BSA directive proposal achieves just the opposite: it aims to end once for all
the embarassing discussions about Art. 52 EPC and to make sure that in the future the EPO management
is free to de-facto-legislate as it pleases.

E.2.2 Will the directive achieve its ends, in particular without unwanted side e ects?

It will mostly achieve the opposite of what it claims to be aiming for.

1. The proposal says it wants to exclude patents on business methods, but gives no legal structure to
achieve this. A simple analysis based on a few example patents®® should suffice to show that the
directive as proposed would legalise the mass of business method patents already granted by the
EPO, but few of the responsible people seem willing to take a close look. It is difficult to have a
debate when the central terms have not been properly defined, or worse, designed to have double
meanings.

2. As stated above, the objective of harmonizing the national patent laws cannot be met, since the
national patent laws cannot be more harmonized on this issue than they already are.

3. The overall objective of stimulating innovation is very unlikely to be met. Economists®” have always
been skeptical about the patent system’s claimed ability to stimulate innovation, and in particular
there is no ground for assuming that masses of trivial and broad software and business method
patents, which this proposal would make irrevocably enforcable, will do any good. All economic
studies conducted so far have concluded that software patents have a more or less negative impact
on innovation.

E.2.3 Does Art. 5 run counter to TRIPs in imposing artificial restrictions on the type of
claims permissible in this field? Is it intended to be retroactive? If so, with what
e ects?

Art. 27 TRIPs says that patent should be available for inventions in all fields of technology. By stating
that “computer-implemented inventions belong to a field of technology” the directive proposal makes this
non-discrimination provision of Art. 27 TRIPs applicable to software.

Claims to information objects are generally disallowed according to the proposal. This limitation is
not a special regulation for one “field of technology” but applies to all fields. E. g. a claim to an operation
instruction for a chemical process, be it in the form of an instruction manual, a computer program or a
patent description, would also not be allowable. Allowing information claims would plunge the patent

85http://swpat.ffii.org/papers/eubsa-swpat0202/demands/index.en.html
8nttp://swpat.ffii.org/analysis/testsuite/index.en.html
87h‘l:'l:p ://supat.ffii.org/archive/mirror/impact/index.en.html
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system into contradictions. Disallowing them is not motivated by the kind of industry-specific trade
protectionism which TRIPs was designed to avoid.

If Art. 27 TRIPs can be construed to require that any useful implementation of the patented idea
must be claimable, then a claim to a “thought process in the human mind, characterised by that ...”
would also have to be allowable. All rules of organisation and calculation are primarily thought processes,
devised to run in a person’s head and on a mathematical model called the Turing Machine / the Universal
Computer.

It is inconsistent with the basic underlying assumptions of patent law to patent advances in abstract
reasoning in the first place. But once abstract reasoning is made patentable under the guise of computer
processes, an “artificial restriction” on what can be claimed must be drawn somewhere. It is a normal
principle in law that any privilege, including such as conferred by Art. 27 TRIPs, will find its limitations
in some higher public value, such as e.g. the freedom of thought or the freedoms associated with the
written word.

The exclusion of program claims in the current directive proposal is based on such necessities, and
that should be made clear in the text. The infringement regulations of the EU member states are strongly
divergent and if harmonisation is needed anywhere, then it is here. Member States should also be obliged
to ensure that the distribution of a program on a carrier cannot constitute a patent infringement. The
current proposal is half-hearted on this point and thereby invites patent lawyers to attempt eroding it
by means of over-stretched interpretations of Art. 27 TRIPs.

The CEC/BSA draft explains the ban on information claims as a consequence of Art. 52 EPC. Patent
claims that were granted against Art. 52 cannot be considered to be legally valid in any European country.
Information claims in current EPO patents are just as invalid as claims to processes for which prior art
exists.

E.2.4 Is the proposal legally watertight (legal certainty)?

The proposal contains many fuzzy concepts and contradicts Art. 52 EPC.

It does not make anything clearer, but people will no longer have any solid legal basis for refusing
patents on anything for which the EPO grants patents, including computerised business methods of the
“Amazon One-Click” type.

E.2.5 Is there any merit in following in the footsteps of the USA (patentability of business
methods) or should patentability of business methods be clearly and specifically
precluded?

Economists in the US and Europe agree that there is no merit in allowing business method patents.
The same applies to software patents in general.

The concept of “business method patent” is poorly defined. One proposed definition is “software
patent which has become a political problem because not only programmers complain about it”.

Any attempt to exclude “business method patents” but allowing software patents is likely to be
nothing but a political maneuvre, with little effect on what is patented in the end.

By claiming to exclude business method patents, the lawmaker risks to achieve the worst of both
worlds:

1. actually excluding nothing,

2. deterring European SMEs from obtaining business method patents.

The minimum requirement for any directive is that it should speak an honest, straight-forward lan-
guage: properly name what it excludes and properly exclude what it names.
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E.2.6 Should the system of (compulsory) licences be reviewed to prevent abuse of the
patent system?

Yes, certainly, as many other modalities of the patent system.

There are however limits to what can be achieved by compulsory licensing, especially in a fast-moving
area such as software.
88

E.2. Is the issue of trivial patents a problem? If so, how should it be addressed?

Most software patents are trivial.
Trivial software patents can be avoided only by not granting software patents.

A skilled programmer tends to find several (or many) EPO-patentable ideas every day. Although his
programming work leads to highly complex non-trivial works, any ensuing patents will tend to be trivial
and broad.

A software patent that is neither trivial nor broad is probably just an expensive form of copyright.
Nobody would want to apply for a “good software patent”, because such a patent would not benefit its
owner.

89

E.2.  What risk, if any, is posed to open-source software? If so, how is it that open-source
and proprietary software seem to co-exist at present?

The software world, including open-source software, is coexisting with the patent world at present, but
it is incurring substantial damage thereby, even in Europe.
90

There is an increasing number of free/opensource projects being threatened, forced to retreat and
sometimes shut down by patent holders.

Free and proprietary software have both co-existed in symbiosis under common copyright rules for
many decades. Patents undermine these copyright rules and are harmful to both free and proprietary
software. There is no antagonism between free and proprietary software, only one between patents and
software.

E.2.9 Is it possible to argue that patents may stifle innovation, if so how?

Yes. Economists have always cautioned that patents in general are likely to stifle innovation, and for
patents on information innovation this is self-evident to anyone who cares to read the claims and descrip-
tion.

91

E.2.10 Is it possible to quantify in economic terms/employment the benefits/disbenefits
of software patentability?

Some attempts have been made. Of course they are just more or less good guesses. The available data
are not cogent and can perhaps never be.

One of the reasons for the difficulty lies in the opacity of the patent litigation business.

88nttp://swpat.ffii.org/analysis/cost/index.en.html
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Bessen & Maskin have asserted that software R&D decreased due to the introduction of software
patents in the US and tried explained this finding by a game-theory model.

Tain Cockburn has shown that an approved patent is not visible in stock market value (new press
release/commercial generates 7 % increase).

Software patentability is likely to create employment in the field of patent litigation. The Commissions
analysis of the replies to the hearing it held on this issue also shows that 44 % of replies with a positive
attitude towards software patents come from IPR professionals.

E.2.11 What impact, if any, will action in this area, one way or another, have on SMEs?

In Sweden, a professional handling of the reception alone of one patent infringement claim (valid or
invalid) per company per year in the SME company sector 1-20 employees, will cost that segment 60
million Swedish crowns per year. Even for larger companies the burden of patent administration is
worrisome.

This may be offset by fiscal uses of patents. Unlike copyright, patents are counted on the books as
assets. In some countries, such assets and dividends as well as incentives payed thereby enjoy preferential
tax treatment. Even without such treatment patents are regularly used to evade taxes and transfer much
of the cost of patents to the state. With logic patents, this tax evasion game becomes accessible to the
masses.

The growth of patent thickets will reduce the number of players on the market. Capital concentration
may be viewed a good thing, but in the software industry it is unlikely to improve productivity. Much of
the productivity of this sector is an unplanned side effect of having many players on the market. Finding
new algorithms itself is not expensive and does not require capital concentration.

E.2.12 What is the impact of TRIPs?

The impact of TRIPs, if the directive proposal is adopted, works toward unlimited patentability under a
uniform 20 year term and other unflexible conditions. This is due to articles 27 and 32 in the directive and
to the tendency of the patent establishment in Europe to interpret TRIPs extensively. If Europe wants
to retain freedom to experiment with more flexible software property regulations, it must, contrary to
the directive proposal, ensure that computer-implemented rules of organisation and calculation (software
and business ideas) are not considered to be “inventions in a field of technology” pursuant to Art. 27
TRIPs.
92

E.2.13 The EPC is not limited to EU countries. What are the implications of this in the
event that the directive is adopted?

Because the directive is at odds with the letter and spirit of Art. 52 EPC, it would force EU countries to
break a treaty or force an incoherent interpretation of this treaty on partner countries. Some countries
could refuse to go along with this interpretation.

The coexistence of the EPC system with the EU creates a lot of problems and makes the EPO
extremely difficult to control. By uncritically codifying EPO practise and in effect issuing a carte blanche
to the EPO, the EU would make it more difficult than before to establish any control over the EPO.
Power would further gravitate toward this black hole in the European constitutional order.

“http://swpat.ffii.org/analysis/trips/index.en.html
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E.2.14 Do recital 1 and Art. 6 of the proposal for a directive need to be reworded in
order to allow decompilation of programs for the purposes of interoperability as is
permitted under Directive 91/250?

If a completely new original and independent computer program can infringe on a patent on a “computer-
implemented invention”, we can’t see how a version arising from decompilation of a patented computer
program would not.

The whole idea of patenting computer programs is incompatible with the decompilation and interop-
erability provisions of the copyright directive.

nas ed Questions

The basic question of how to limit patentability remains unasked.
93
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F uotations on the uestion of the patentability
of rules of organisation and calculation

Salient quotations from law texts, economic analyses, political documents as well as statements by pro-
grammers, politicians and other parties interested in the debate about software patents.

.1  oftware Technolo Practitioners
F.1.1 Reback 2002: My Introduction To Patent Realities

Reback on IBM’s predatory patent practises®
Gary Reback, a famous american software lawyer, narrates from his memories.

My own introduction to the realities of the patent system came in the 1980s, when my client, Sun
Microsystems—then a small company—was accused by IBM of patent infringement. Threatening a massive
lawsuit, IBM demanded a meeting to present its claims. Fourteen IBM lawyers and their assistants, all
clad in the requisite dark blue suits, crowded into the largest conference room Sun had.

The chief blue suit orchestrated the presentation of the seven patents IBM claimed were infringed, the
most prominent of which was IBM’s notorious “fat lines” patent: To turn a thin line on a computer screen
into a broad line, you go up and down an equal distance from the ends of the thin line and then connect
the four points. You probably learned this technique for turning a line into a rectangle in seventh-grade
geometry, and, doubtless, you believe it was devised by Euclid or some such 3,000-year-old thinker. Not
according to the examiners of the USPTO, who awarded IBM a patent on the process.

After IBM’s presentation, our turn came. As the Big Blue crew looked on (without a flicker of
emotion), my colleagues-all of whom had both engineering and law degrees-took to the whiteboard with
markers, methodically illustrating, dissecting, and demolishing IBM’s claims. We used phrases like: “You
must be kidding,” and “You ought to be ashamed.” But the IBM team showed no emotion, save outright
indifference. Confidently, we proclaimed our conclusion: Only one of the seven IBM patents would be
deemed valid by a court, and no rational court would find that Sun’s technology infringed even that one.

An awkward silence ensued. The blue suits did not even confer among themselves. They just sat
there, stonelike. Finally, the chief suit responded. “OK,” he said, “maybe you don’t infringe these
seven patents. But we have 10,000 U.S. patents. Do you really want us to go back to Armonk IBM
headquarters in New York and find seven patents you do infringe? Or do you want to make this easy
and just pay us $20 million?” After a modest bit of negotiation, Sun cut IBM a check, and the blue suits
went to the next company on their hit list.

In corporate America, this type of shakedown is repeated weekly. The patent as stimulant to invention
has long since given way to the patent as blunt instrument for establishing an innovation stranglehold.

F.1.2 FFII 2002: Quick Introduction

CEC & BSA 2002-02-20: proposal to make all useful ideas patentable?®

To help readers grasp why the European Commission’s softpat directive proposal is so con-
troversial, the analysis starts with a simple scenario.

Imagine you own a small software company. You have written a powerful piece of software. This
software is a creative combination of 1000 abstract rules (algorithms) and a lot of data. The rules take a
few minutes or hours each to re invent, whereas developping and debugging the whole work took you 20

9http://www.forbes.com/asap/2002/0624/044 .html
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man-years. 900 of the rules were already known 20 years ago. 50 of the rules are now covered by patents.
You own 3 of these patents. In order to obtain these patents, you had to rush to the patent office,
disclose your business strategy and pay lawyer fees. IBM and Microsoft are meanwhile already turning
your patented ideas into profit. You want them to stop? Their lawyer teams say you are infringing on
20-30 of their 50000 patents. So you reach a gentlemen’s agreement: 3 % of your annual sales revenues
go to IBM, 2% to Microsoft, 2% .... Nonetheless, one day you enter the profit zone. You are now an
attractive company. A patent agency approaches you. You are infringing on 2-3 of their patents, they
say. Their claims are very broad. They want 100000 EUR. Litigation could take 10 years and cost 1
million EUR. You pay. A month later, the next patent agent knocks on the door .... Before long you
are broke. You seek protection from a big company. Microsoft offers to buy you for a symbolic fee.
You accept. Under a copyright-only system, you would now be independent and rich. But by means of
patents, Microsoft and others were able to steal your intellectual property.

F.1.3 Richard Stallman 1994

Richard Stallman’s Testimony to the USPTQ Hearings 1994%

Richard Stallman, founder of the GNU project and speaker of the League for Programming
Freedom explains in easy-to-understand terms to a hearing at the US Patent Office in 1994
why the extension of the patent system to software / algorithms is harmful to all software
development, no matter whether free or proprietary, and why copyright provides a fairly
adequate framework for both. This speech is very clear in explaining some of the basic issues
that often cause confusion.

Software is like other fields of engineering in many ways. But there is a fundamental difference:
computer programs are built out of ideal mathematical objects. A program always does exactly what it
says. You can build a castle in the air supported by a line of zero thickness, and it will stay up.

Physical machinery isn’t so predictable, because physical objects are quirky. If a program says to
count the numbers from one to a thousand, it will do exactly that. If you build the counter out of
machinery, a belt might slip and count the number 58 twice, or a truck might go by outside and you’ll
skip 572. These problems make designing reliable physical machinery very hard.

When we programmers put a while statement inside an if statement, we don’t have to worry about
whether the while statement will run such a long time that it will burn out the if statement, or that it
will rub against the if statement and wear it out. We don’t have to worry that it will vibrate at the wrong
speed and the if statement will resonate and crack. We don’t have to worry about physical replacement
of the broken if statement. We don’t have to worry about whether the if statement can deliver enough
current to the while statement without a voltage drop. There are many problems of hardware design
that we don’t have to worry about.

The result is that software is far easier to design, per component, than hardware. This is why designers
today use software rather than hardware wherever they can. This is also why teams of a few people often
develop computer programs of tremendous complexity.

People naively say to me, “If your program is innovative, then won’t you get the patent?” This
question assumes that one product goes with one patent.

In some fields, such as pharmaceuticals, patents often work that way. Software is at the opposite
extreme: a typical patent covers many dissimilar programs and even an innovative program is likely to
infringe many patents.

That’s because a substantial program must combine a large number of different techniques, and
implement many features. Even if a few are new inventions, that still leaves plenty that are not. Each
technique or feature less than two decades old is likely to be patented already by someone else. Whether
it is actually patented is a matter of luck.

96h‘l'.tp ://1pf.ai.mit.edu/ atents/rms-pto.html

47



T’ve explained how patents impede progress. Do they also encourage it?

Patents may encourage a few people to look for new ideas to patent. This isn’t a big help because we
had plenty of innovation without patents. (Look at the journals and advertisements of 1980 and you’ll
see.) New ideas are not the limiting factor for progress in our field. The hard job in software is developing
large systems.

People developing systems have new ideas from time to time. Naturally they use these ideas. Before
patents, they published the ideas too, for kudos. As long as we have a lot of software development, we
will have a steady flow of new published ideas.

The patent system impedes development. It makes us ask, for each design decision, “Will we get
sued?” And the answer is a matter of luck. This leads to more expensive development and less of it.

With less development, programmers will have fewer ideas along the way. Patents can actually reduce
the number of patentable ideas that are published.

A decade ago, the field of software functioned without patents. Without patents, it produced in-
novations such as windows, virtual reality, spreadsheets, and networks. And because of the absence of
patents, programmers could develop software using these innovations.

We did not ask for the change that was imposed on us. There is no doubt that software patents tie
us in knots. If there’s no clear and vital public need to tie us up in bureaucracy, untie us and let us get
back to work

F.1.4 Pierre Haren, board director of ILOG 2001

L’avis de ’Académie des technologies: Documents annexes®’

Most large companies in the producing industries use the famous optimisation libraries and
other proprietary software tools written by ILOG. These tools represent the state of the
art in software innovation and industrial mathematics. ILOG is one of the largest and best
respected software houses of Europe. Pierre Haren®® is the founding director ILOG and owner
of 2 software patents.

Software is closer to math (non-patentable) than to chemistry (often cited as a success story of the
patent system)

The american experience of software patents is a disaster. Before imitating them we should rather
try to see if they won’t agree to change their system.

In order to do that, it will be necessary to lobby the big american corporations.

The European software companies prefer to live with the pressure of having to improve constantly
to the pressure of having to apply for patents, attack other companies and live with a constant risk of
infringing on other companies’ patents.

Free software is an orthogonal problem. One could imagine applying for patents before publishing
free software on the Net and thus creating inextricable legal situations.

The argument that the software startups are not able to access capital without patents is a lie. I have
never encountered this kind of case.

F.1.5 Robert Barr (CISCO) 2002

Statement of Robert Barr, IPR department of CISCO??

Thttp://www.industrie.gouv.fr/observat/innov/carrefour/tabsyn.htm
%®http://www.ilog.com/corporate/members/executive.cfm rintout es
99h‘l'.tp ://swpat.ffii.org/papers/ftc02/cisco/index.en.html
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Complains that the patenting consumes resources of CISCO and innovative companies in
software-related fields without promoting innovation, and in fact penalises innovators, asks
for restriction of patentability to fields where it can be shown that patents benefit society.

My observation is that patents have not been a positive force in stimulating innovation at Cisco.
Competition has been the motivator; bringing new products to market in a timely manner is critical.
Everything we have done to create new products would have been done even if we could not obtain
patents on the innovations and inventions contained in these products. I know this because no one has
ever asked me “can we patent this?” before deciding whether to invest time and resources into product
development.

The time and money we spend on patent filings, prosecution, and maintenance, litigation and licensing
could be better spent on product development and research leading to more innovation. But we are filing
hundreds of patents each year for reasons unrelated to promoting or protecting innovation.

Moreover, stockpiling patents does not really solve the problem of unintentional patent infringement
through independent development. If we are accused of infringement by a patent holder who does not
make and sell products, or who sells in much smaller volume than we do, our patents do not have
sufficient value to the other party to deter a lawsuit or reduce the amount of money demanded by
the other company. Thus, rather than rewarding innovation, the patent system penalizes innovative
companies who successfully bring new products to the marketplace and it subsidizes or rewards those
who fail to do so.

F.1.6 Bradford Friedman (Cadence) 2002: general animosity to software patents in the
industry

FTC 2002: Hearings on Anti-Competitive Effects of Patents!'%°
Bradford L. Friedman, Director of Intellectual Property, Cadence Design Systems, Inc.

As I'm sure this committee is aware, there is a general animosity to pure software patents within and
outside of the industry due to, one, the perceived allowance of what I’ll diplomatically call overbroad
patent claims, and two, the historically non-proprietary culture of the software engineering industry.

In sum, largely because the current patent system is poorly fashioned for the software design tool
industry, the industry has evolved to minimize the impact that patents have on competition and has
relied on other more market-oriented drivers of innovation. I believe this is a missed opportunity for
accelerating technological and economic growth in the industry.

F.1. Greenhall (Divx) 2022: 35 of R&D funds diverted to sabre rattling

FTC 2002: Hearings on Anti-Competitive Effects of Patents!'®!

R. Jordan Greenhall, Chief Executive Officer, Divx Networks, explained at the FTC hearings
how wasteful the patent process has become in the software field.

As a small company, one of the biggest risks I face is uncertainty in the marketplace. I can minimize
my risk by understanding my competitor’s products very well, by understanding my products very well,
by understanding what the consumers and customers want. But I've found in the past year that I really

100h‘l:'l:p ://supat.ffii.org/papers/ftc02/index.en.html
lhttp://swpat.ffii.org/papers/ftc02/index.en.html
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can’t understand the patent landscape and that I’'m sitting with a nuclear bomb on top of my products
that could go off at any point and cause me to simply not have a business anymore.

I recently took one of my lead developers, a gentleman who’s widely considered a leader in his field
— he sits on both the MPEG and the ITU committees, is deeply involved with the entire intellectual
property landscape around digital video — and asked him to evaluate a particular patent that we’ve been
hearing about in the marketplace.

We did a quick search on the USPTO website, which by the way is very useful, and uncovered no less
than 120 patents that claim to be within the general scope of this particular patent, which was widely
cited.

The poor guy spent the better part of five days examining all these different patents and came back
to me saying, “I haven’t the slightest idea whether or not we infringe on these patents, and frankly, they
all seem to infringe on one another.”

The end result being that I have no idea whether my product infringes on upwards of 120 different
patents, all of which are held by large companies who could sue me without thinking about it.

The end result, much like Borland, I have now issued a directive that we reallocate roughly 20 to 35
percent of our developer’s resources and sign on two separate law firms to increase our patent portfolio
to be able to engage in the patent spew conflict. I think the concept here would be called saber rattling.
I need to be able to say, “Yeah, I've got that patented too, so go away and leave me alone.”

My first introduction to the way to deal with patents by my attorneys was, for the love of God, don’t
look at them, which meant that I was in a vacuum for more than a year. I simply didn’t look at any
patents and I never went to the USPTO site, and if anybody mentioned a patent I burned it as quickly
as possible.

F.1. Douglas Brotz (Adobe) 1994

Adobe gainst Software Patents'0?

Let me make my position on the patentability of software clear. I believe that software per
se should not be allowed patent protection. I take this position as the creator of software and
as the beneficiary of the rewards that innovative software can bring in the marketplace. I do
not take this position because I or my company are eager to steal the ideas of others in our
industry. Adobe has built its business by creating new markets with new software. We take
this position because it is the best policy for maintaining a healthy software industry, where
innovation can prosper.

For example, when we at Adobe founded a company on the concept of software to revolutionize the
world of printing, we believed that there was no possibility of patenting our work. That belief did not
stop us from creating that software, nor did it deter the savvy venture capitalists who helped us with the
early investment. We have done very well despite our having no patents on our original work.

On the other hand, the emergence in recent years of patents on software has hurt Adobe and the
industry. A “patent litigation tax” is one impediment to our financial health that our industry can
ill-afford. Resources that could have been used to further innovation have been diverted to the patent
problem. Engineers and scientists such as myself who could have been creating new software instead are
working on analyzing patents, applying for patents and preparing defenses. Revenues are being sunk into
legal costs instead of into research and development. It is clear to me that the Constitutional mandate
to promote progress in the useful arts is not served by the issuance of patents on software.

02http://www.base.com/software-patents/statements/adobe . testimony . html
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F.1.9 Joshua aplan (Intouch) 2002

FTC 2002: Hearings on Anti-Competitive Effects of Patents!'%

Intouch is an e-business company that owns many patents and has been attacked with patents,
including by Amazon. Joshua Kaplan is their president and CEQO. These excerpts are from
his statement at the FTC hearings of 2002.

There are patents that come out today with hundreds of claims, unintelligible to almost anyone
except the people who drew them. And yet, people who violate them jeopardize sometimes a lifetime of
investment or their division or their product. That system doesn’t work well to spur innovation or carry
out the constitutional mandate.

Indeed, for those of you who were here this morning and listened to the people in the software industry
talk about how threatening this is to their businesses, as I see it, patents today are often entrenching the
established at the expense of allowing the newcomer to come in. I question today whether a Steve Jobs
could start an Apple or a Bill Gates could start a Microsoft in view of the web and thicket of patents
that is out there.

F.1.10 Oracle 1994

Oracle against Software Patents!?4

A representative of Oracle Corporation explains at a hearing in 1994 why patents are bad for
software development and what would have to be changed in the patent system if they were
to stay around nonetheless.

Oracle Corporation opposes the patentability of software. The Company believes that existing copy-
right law and available trade secret protections, as opposed to patent law, are better suited to protecting
computer software developments.

Patent law provides to inventors an exclusive right to new technology in return for publication of
the technology. This is not appropriate for industries such as software development in which innovations
occur rapidly, can be made without a substantial capital investment, and tend to be creative combinations
of previously-known techniques.

Unfortunately, as a defensive strategy, Oracle has been forced to protect itself by selectively apply-
ing for patents which will present the best opportunities for cross-licensing between Oracle and other
companies who may allege patent infringement.

F.1.11 Jim Warren (Autodesk) 1994

Autodesk Testimony against Software Patents'®3

Autodesk is a world-leader, some say a monopolist, in CAD software. Warren became known
as a software and business pioneer, founding editor of the legendary “Dr. Dobb’s Journal”
and board member of Autodesk. In a insightful and passionate testimony at the USPTO
hearing in 1994, Warren explains first why algorithms are different from material phenomena
and why the attempt to monopolise them breaks fundamental constitutional values.

193nttp: //swpat.£fii.org/papers/ftc02/index .en.html
104h‘l:'l:p ://wuw.base.com/software-patents/statements/oracle.html
105http: //www.base.com/software-patents/statements/autodesk.html
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Although all that I “invented” were innovative, all utilized complex procedures and all were valued
by those who paid millions to use what my innovative entrepreneurial risk created, it never occurred to
me to patent them, and I could not have patented those “useful arts” if I had wanted to.

The fundamental question is: Do we want to permit the monopoly possession of everything that works
like logical intellectual processes. I hope not.

The mind has always been sacrosanct. The claim that intellectual processes and logical procedures
(that do not primarily manipulate devices) can be possessed and monopolized extends greed and avarice
much too far. Algorithmic intellectual processes must remain unpatentable — even when represented by
binary coding in a computer; even when executed by the successor to the calculator.

What frightens and infuriates so many of us about software patents is that they seek to monopolize
our intellectual processes when their representation and performance is aided by a machine.

Everything that is represented or performed by software is first a completely-detailed algorithmic
intellectual process. There are no exceptions, other than by error.

Thus, I respectfully object to the title for these hearings — “Software-Related Inventions” — since
you are not primarily concerned with gadgets that are controlled by software. The title illustrates an
inappropriate and seriously-misleading bias. In fact, in more than a quarter-century as a computer
professional and observer and writer in this industry, I don’t recall ever hearing or reading such a phrase
— except in the context of legalistic claims for monopoly, where the claimants were trying to twist the
tradition of patenting devices in order to monopolize the execution of intellectual processes.

There is absolutely no evidence, whatsoever — not a single iota — that software patents have promoted
or will promote progress.

The company for which I am speaking, Autodesk, holds some number of software patents and has
applied for others — which, of course, remain secret under current U.S. law. However, all are defensive —
an infuriating waste of our technical talent and financial resources, made necessary only by the lawyer’s
invention of software patents.

Autodesk has faced at least 17 baseless patent claims made against it and has spent over a million
dollars defending itself, with millions more certain to pour down the bottomless patent pit unless we
halt this debacle. Fortunately — unlike smaller software producers — we have the financial and technical
resources to rebuff such claims. We rebutted all but one of the claims, even before the patent-holders
could file frivolous law-suits, and will litigate the remaining claim to conclusion. Note that your Office
has issued at least 16 patents that we have successfully rebutted, and we never paid a penny in these
attempted extortions that your Office assisted.

But it was an enormous waste of resources that could have better been invested in useful innovation.
These unending baseless claims benefit patent lawyers, but they certainly do not promote progress.

We offer two recommendations, the second having twelve parts — so to speak, the 12 Apostles of
Redress:

FIRST: Issue a finding that software, as I have defined it, implements intellectual processes that have
no physical incarnation; processes that are exclusively analytical, intellectual, logical and algorithmic in
nature. Use this finding plus the clearly-stated Constitutional intent, to declare that the Patent Office
acted in error when it granted software patents. Declare that software patents monopolize intellectual
and algorithmic processes, and also fail to fulfill the Constitutional mandate to promote progress — that
in fact, they clearly threaten it.
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SECOND: Until — and only until — software patents are definitively prohibited, reject or at least freeze
all such applications that have not yet been granted, pending conclusive action on all of the following
twelve recommendations:

REDRESS SERIOUS ERRORS OF PREVIOUS ADMINISTRATIONS: Issue a finding that there
have been extensive and serious errors of judgment in a large percentage of software patents granted in
the past, and immediately recall all software patents for re-review and possible revocation.

Let us stand on each others’ shoulders, rather than on each others’ toes.

F.1.12 Mitch apor 1994

Mitch Kapor’s Testimony against Software Patents!%

The founder of Lotus explains at a hearing at the USPTO in 1994 why patents are bad for
the software industry.

Because it is impossible to know what patent applications are in the application pipeline, it is entirely
possible, even likely, to develop software which incorporates features that are the subject of another firm’s
patent application. Thus, there is no avoiding the risk of inadvertently finding oneself being accused of a
patent infringement simply because no information was publicly available at the time which could have
offered guidance of what to avoid.

The period of patent protection, 17 years, no longer makes sense in an era when an entire generation
of technology passes within a few years.

If some future litigant is successful in upholding rights to one of these “bad” patents, it will require
expensive and time-consuming litigation, whose outcome is frankly uncertain, to defend the rights of
creators which should never have been challenged in the first place.

F.1.13 Bill Gates 1991: Patents exclude competitors, lead industry to standstill

Lessig 2002-07-24: Keynote to OSCON!07

This was quoted by Fred Warshofsky in “The Patent Wars” of 1994. The text is from an
internal memo written by Bill Gates to his staff. Part of has appeared in another Gates
memos.

If people had understood how patents would be granted when most of today’s ideas were invented
and had taken out patents, the industry would be at a complete standstill today. ... The solution is
patenting as much as we can. A future startup with no patents of its own will be forced to pay whatever
price the giants choose to impose. That price might be high. Established companies have an interest in
excluding future competitors.

F.1.14 Hakon Wium Lie, CTO of Opera

http://www.opera.com/

106h‘l‘.1‘.p ://wuw.base.com/software-patents/kapor.html
107h‘l:'l:p ://wuw.oreillynet.com/pub/a/policy/2002/08/15/1lessig.html page 2
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The norwegian software comany Opera Inc develops a web browser which is well known for its
stability, compactness and speed. Due to its position as a quality leader, Opera also develops
the multimedia software that is used in Nokia’s mobile phones. Opera Software supports
the Eurolinux campaign for a software patent free Europe. Their CTO Héakon Wium Lie
published the following statement at the W3C at the occasion of whether fee-based (RAND)
or only royalty-free (RF) standards should be accepted by W3C in early 2002:

Opera Software’s position in the RF/RAND debate is that the fundamental standards for the Web
must continue to be royalty free (RF). Therefore, we do not think W3C should describe procedures for
RAND licensing. Doing so would help legitimize software patents which we think are harmful to the
development of the Web. Also, software patents is largely an American concept not recognized in other
parts of the world.

F.1.15 Linus Torvalds 2002/0

http://lwn.net/Articles/7001/

Linux VM hackers are engaged in ongoing discussions on both large page support (covered
last week) and improving the performance of the new reverse mapping mechanism. That con-
versation slowed down, however, when Alan Cox pointed out that a number of the techniques
being discussed are covered by patents. In fact, a closer look by Daniel Phillips shows that
a number of existing Linux methods, including reverse mapping in general and the buddy
allocator, are covered by these patents. This is a problem, he said, that we can’t ignore. That
was Linus’s cue to jump in with his policy on software patents and kernel code. He later
conceded that this was not “legally tenable advice” but the only way to keep developping the
kernel without going nuts.

I do not look up any patents on principle, because (a) it’s a horrible waste of time and (b) I don’t
want to know.

The fact is, technical people are better off not looking at patents. If you don’t know what they cover
and where they are, you won’t be knowingly infringing on them. If somebody sues you, you change the
algorithm or you just hire a hit-man to whack the stupid git.

F.1.16 Avery Lee, 2000

2000-12-05: VirtualDub released, ASF support removed at request of Microsoft!'%8

Avery Lee, author of http://www.geocities.com/virtualdub/, a free software tool for
converting multimedia file formats, reports sad news:

Today I received a polite phone call from a fellow at Microsoft who works in the Windows Media
group. He informed me that Microsoft has intellectual property rights on the ASF format and told me
that, although the implementation was still illegal since it infringed on Microsoft patents. I have asked
for the specific patent numbers, since I find patenting a file format a bit strange. At his request, and
much to my own sadness, I have removed support for ASF in VirtualDub 1.3d, since I cannot risk a legal
confrontation.)

1981t tp: //www . advogato. org/article/101. html
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.2 aw cholars ud es Patent Practitioners

F.2.1 Michel Vivant en “Lamy Droit Informatique” 199

Lamy Droit Informatique 1998'%°

The article on patents analyses the history of French and European patent jurisdiction. It
explains, why the European parliaments decided in the 60-70s against patentability of com-
puter programs and how French courts supported this decision by some very clear verdicts
even against software innovations related to the control of industrial production processes. It
also explains how the European Patent Office since 1986 gradually deviated from these clear
rules in 5 steps of logic-twisting. It warns however that the patents gratend by the EPO are
of incertain value and could be negated by any national judge.

Le logiciel est-il donc finalement brevetable?
Sans doute pas encore.

En réalité, les regles nationales et conventionnelles sont claires: elles posent sans équivoque un principe
de non-brevetabilité du logiciel. Le jeu qui se joue aujourd’hui consiste a contourner d’une maniere ou
d’une autre celles-ci, par exemple en imaginant de considérer, comme on I’a vu, ’ensemble constitué
par le matériel et le logiciel comme une machine virtuelle susceptible (demain ...) d’étre breveteée.
A ce compte-la, on peut parler brevets. Les brevets susceptibles d’étre ainsi obtenus, par ce canal ou
un autre, n’ont, toutefois, que la valeur qu’on leur préte - mais il ne faut pas écarter I’hypothese selon
laquelle on finirait par une sorte de consensus a ne pas vraiment la discuter. De fait, ’efficacité de ce
countournement des regles 1égales sera largement fonction du fait qu’un tel consensus se dégagera pour
accepter — contre les regles positives — que ce nouveau jeu se joue ou non. La question ne se situe plus
sur le terrain juridique stricto sensu.

Sur ce terrain, c’est en termes d’évolution des regles écrites qu’il faudrait se situer (en termes de levée
des interdits).

F.2.2 Bundegerichtshof 19 6

BGH 1976-06-22: Dispositionsprogramm!!?

A landmark decision of the German Federal Court (BGH): ’organisation and calculation pro-
grams for computing machines used for disposition tasks, during whose execution a computing
machine of known structure is used in the prescribed way, are not patentable.” This is the first
and most often quoted of a series of decisions of the BGH’s 10th Civil Senate, which explain
why computer-implementable rules of organisation and calculation (programs for computers)
are not technical inventions, and elaborates a methodology for analysing whether a patent
application pertains to a technical invention or to a computer program. The Disposition-
sprogramm verdict is especially famous for its final passages, in which it explains in general
and almost prophetic terms that patent law is a specialised tool for rewarding innovators in
an overseeable field, namely that of technical inventions, i.e. solving problems by phyisical
causality rather than logical functionality. Any attempt to loosen and thereby effectively re-
move this borderline would, even if not explicitely forbidden by law, lead onto an adventurous
path from which any responsible judiciary must shy back.

However in all cases the plan-conformant utilisation of controllable natural forces has been named as an
essential precondition for asserting the technical character of an invention. As shown above, the inclusion
of human mental forces as such into the realm of the natural forces, on whose utilisation in creating

1%t tp: //swpat.ffii.org/papers/lamy98/index.fr.html
110h‘l'.tp ://swpat.ffii.org/papers/bgh-dispo76/index.en.html
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an innovation the technical character of that innovation is founded, would lead to the consequence that
virtually all results of human mental activity, as far as they constitute an instruction for plan-conformant
action and are causally overseeable, would have to be attributed a technical meaning. In doing so, we
would however de facto give up the concept of the technical invention and extend the patent system to
a vast field of achievements of the human mind whose essence and limits can neither be recognized nor
overseen.

It can furthermore be argued with good reasons that, given the unanimity with which the jurisdiction
and the legal literature have always insisted on limiting the patent system to technical inventions, the
above reasoning constitutes a theorem of customary patent law.

Whether we want to postulate such a theorem is however not essential for this discussion, because
also from a purely objective point of view the concept of technical character seems to be the only usable
criterion for delimiting inventions against other human mental achievements, for which patent protection
is neither intended nor appropriate. If we gave up this delimitation, there would for example no longer be
a secure possibility of distinguishing patentable achievements from achievements, for which the legislator
has provided other means of protection, especially copyright protection. The system of German industrial
property and copyright protection is however founded upon the basic assumption that for specific kinds of
mental achievements different specially adapted protection regulations are in force, and that overlappings
between these different protection rights need to be excluded as far as possible. The patent system is
also not conceived as a reception basin, in which all otherwise not legally privileged mental achievements
should find protection. It was on the contrary conceived as a special law for the protection of a delimited
sphere of mental achievements, namely the technical ones, and it has always been understood and applied
in this way.

Any attempt to attain the protection of mental achievements by means of extending the limits of
the technical invention — and thereby in fact giving up this concept — leads onto a forbidden path. We
must therefore insist that a pure rule of organisation and calculation, whose sole relation to the realm
of technology consists in its usability for the normal operation of a known computer, does not deserve
patent protection. Whether it can be awarded protection under some other regime, e.g. copyright or
competition law, is outside the scope of our discussion.

F.2.3 Bundesgerichtshof 19 0

BGH 1980-09-16: Rolling Rod Splitting (Walzstabteilung) Decision!!!

The German Federal Court of Justice explains why a new rule for optimising the use of steel
in a steam rolling factory is not a technical invention.

As the senate has explained in its “Dispositionsprogramm!'?” decision, the question of the technical
character of an invention is not dependent on its verbal clothing. It is therefore without decisive signifi-
cance that in the patent claim technical devices and entities are named. It is moreover not decisive that
for the execution of the invention-based process technical means are recommendable or constitute the only
practically viable mode of implementation (senate decision PV). Finally it is without significance that the
result obtained by application of the teaching is used in the technical field (senate decision “Straken!!3”).
No, it only needs to be considered which instructions constitute the claimed-to-be new and inventive core
of the teaching, i.e. in which steps the problem is led to a complete solution. When looking at the process
steps which the contested decision correctly and uncontradicted by the legal complaint identified as the
decisive ones, then it is clear that the core of the teaching consists in an untechnical thinking scheme
and that, similar to the disposition program case treated in the “Dispositionsprogramm!'*” decision, the

"http://swpat.ffii.org/papers/bgh-walzst80/index.en.html
"2http://swpat.ffii.org/papers/bgh-dispo76/index.en.html
"3nttp: //swpat.ffii.org/papers/bgh-straken77/index.de.html
114h‘l'.tp ://swpat.ffii.org/papers/bgh-dispo76/index.en.html
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realm of technology is set foot upon only after the real problem solution has already been completed. ...
The measuring values (e. g. the operation conditions of the cooling bed and the cold cutter) and means
(measuring devices) needed for obtaining measuring values are no more integral parts of the problem
solution, which does not exceed the realm of the mental-schematic, than are the apparatusses used for
calculating and for controlling the device according to the results of the calculation. In comparison with
the disposition program treated by the senate in the said decision'!'®, this teaching differs only in that
the values processed by the program relate to a technical process and that the results obtained with help
of the program are used in a technical process. As the senate has repeatedly said, such differences do not
justify viewing this teaching as a technical one.

F.2.4 Gert olle 19

Gert Kolle 1977: Technik, Datenverarbeitung und Patentrecht — Bermerkungen zur Dispositionspro-
gramm - Entscheidung des Bundesgerichtshofs!!6

Gert Kolle, today a chief diplomat of the EPO, was in the 1970s the leading German and
perhaps European legal theoretician on the limits of patentability with regard to computer
programs. In the following article he explains why algorithms are not technical and cannot
be patented without plunging patent law into contradictions and generating great dangers for
society.

Die beherrschbaren Naturkrifte sind ein Oberbegriff fiir alle Erscheinungen und Vorgange, die durch
eine nach unseren Erfahrungen und Erkenntnissen zwingende  wenn auch nicht notwendigerweise stets
erkannte Gesetzma, igkeit zwischen Ursache und Wirkung charkterisiert sind. Andere Formeln zur
naheren Kennzeichnung der technischen Lehre im patentrechtliche Sinn wie etwa “Nutzung von Materie
und/oder Energie” oder “Beeinflussung des Wechselspiels von Stoffen, Kriften und Energiearten” sind
inhaltlich nichts anderes als definitorische Synonyme fiir eben diese beherrschbaren Naturkrifte. Den
Einsatz beherrschbarer Naturkrafte zur unabdingbaren Voraussetzung der patentfahigen Erfindung zu
erheben, trifft daher den Nagel auf den Kopf.

Die menschliche Verstandestatigkeit gehort jedenfalls nach den Anschauungen unserer Zeit nicht
zu den beherrschbaren Naturkriften. Auch wenn die bei geistiger Tétigkeit ablaufenden physiologis-
chen, kybernetischen und informatorischen Prozesse von Naturkriften, z.B. biologischen oder chemis-
chen Kraften, beeinflusst werden, so ist — unbeschadet der weitgehend noch fehlenden Erkenntnis der
Kausalzusammenhinge — die menschliche Verstandestitigkeit, das Denken in seiner Gesamtheit, eine
andere Dimension, deren “Gesetzlichkeit” zwar gegeben sein mag, die aber nicht als “beherrschbar” im
naturgesetzlichen Sinn angesehen und be wusst den in der Natur waltenden Kriften gegeniibergestellt
wird. Wenn der Bundesgerichtshof das menschliche Denken nicht dem Begriff der Technik zuordnen
will, weil dieser damit seiner “spezifischen und unterscheidenen Bedeutung” beraubt wiirde, so ist das
keine willkiirliche inhaltliche Begrenzung dieses Begriffs fiir den Bereich des Patentrechts, sondern eine
konsequente Ubernahme der Anschauungen, die sich in Naturwissenschaften und Technik selbst en-
twickelt haben. Naturwissenschaftliches und technisches Denken wie iiberhaupt au errechtliche Be-
trachtungsweisen prajudizieren zwar nicht die Auslegung von Rechtsbegriffen, sollten aber ohne Not
nicht beiseite geschoben werden, zumal wenn es sich wie hier beim Patentrecht um ein Teilsystem des
Privatrechts handelt, das fir ein klar umrissenes Gebiet meschlichen Wirkens, nidmlich die industrielle
Giiterproduktion im weitesten Sinne, konzipiert worden ist und seine Ausformung bis heute durch standige
Interaktion mit der technischen Wirklichkeit und Gedankenwelt erfahren hat. Dies besagt freilich nicht

um Missverstandnissen vorzubeugen , dass der Richter dann auch blindlings zu akzeptieren hatte,
was nach den in der Technik selber herrschenden Anschauungen als dem Gebiet der Technik zugehdrend
qualifiziert wird.

"Snttp: //swpat.ffii.org/papers/bgh-dispo76/index.en.html
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So verwundert es nicht, wenn in der jingeren Diskussion um die Schutzfahigkeit der Software ein
Begriff wie “Software-Engineering” auftaucht, der die patentrechtliche Wertung gewisserma en schon
vorwegnimmt. Solche Neuschépfungen dndern freilich nichts daran, dass die Informatik mit ihren Arbeit-
sergebnissen unter immaterialgiiterrechtlichem Blickwinkel im Grenzgebiet von Urheberrecht (Geisteswis-
senschaften), Patentrecht (Technik) und Niemandsland liegt und es daher einer sorgféltigen tatsiachlichen
und rechtlichen Analyse bedarf, ob eine konkrete Software-Schépfung in den einen oder anderen Bereich
fallt.

Trotz der — aus Sicht der Informatik — grundsatzlich bestehenden Austauschbarkeit von Hardware
und Software, die zur Annahme auch einer patentrechtlichen Gleichwertigkeit verfiithrt, sind Comput-
erprogrammierung und Computer-Engineering nach Ausgangssituation, Arbeitsweise und verwendeten
Mitteln zwei Paar Stiefel. Wie der Informatiker aus der Offenbarung eines komplexen Spezialschaltwerks
nicht ersehen kann, wie er einen Universalrechner zu programmieren hétte, kann der Computeringenieur
aus der blo en Offenbarung eines Programms oder gar nur eines Algorithmus nicht ableiten, wie er einen
Spezialrechner konstruieren miisste. Da der Algorithmus als solcher niemals geschiitzter Gegenstand der
Erfindung ware, sondern nur die spezielle Vorrichtung mit ihren baulich-funktionellen Merkmalen, wire
im iibrigen fir die Patentprifung wahre Aktrobatik vonnoten: aus der Angabe des Algorithmus bzw
der darauf aufbauenden spezifischen Steueranweisung in Form eines Programms projiziert der Priifer
als Durchschnittsfachmann gedanklich die ihm ja ohne weiteres mogliche Spezialschaltung, die er an-
schlie end mit den im Stand der Technik vorgefundenen Schaltwerken, Computern etc. vergleicht Dass
die Annahme einer generellen Aquivalenz ein Irrweg ist, lasst sich schlie lich auch am umgekehrten Fall
demonstrieren: sie hitte ndmlich zur Folge, dass jede Spezialschaltung mangels Erfindungshéhe nicht
patentierbar wire, wenn ein Universalrechner entsprechend programmiert werden konnte. Das ist aber
in aller in aller Regel der Fall.

Fiir die Informatiker ist dieses Ergebnis allerdings mehr als betriiblich. Tatsachlich stehen sie vor
einem Triimmerhaufen, da sie fur ihr schonstes Kind, die Algorithmen, praktisch keinerlei Ausschlie -
lichkeitsschutz erhalten konnen.

Das klingt zunachst paradox, sind doch die Algorithmen der eigentlich schopferische Beitrag der
Informatik oder, wie dies in der patentrechtlichen Diskussion betont worden ist, der “allgemeine Erfind-
ungsgedanke”. ... Wenn nun die Informatiker insbesondere auf eine schaltungstechnische Realisierung
neuer oder verbesserter Algorithmen verwiesen werden, so ist das wenig trostlich fiir sie. Denn abgesehen
davon , dass die Hardware-Losung allenfalls einen mittelbaren Algorithmenschutz bewirken kann, wird
sie oft uiberaus aufwendig, umstindlich, teuer und vor allem im Hinblick auf die durch den Algorith-
mus ermoglichte Programmierbarkeit eines beliebigen Universalrechners in vielen Fallen geradezu unsin-
nig sein. Da der Urheberrechtsschutz fiir Algorithmen per se ebenso versagt und wettbwerbsrechtliche
Anspriiche nur ausnahmsweise durchgreifen werden, sind die Informatiker letztlich ins Niemandsland
geworfen.

Sucht man nach Moglichkeiten, wie den Algorithmen dennoch der Patentschutz auf breiter Basis
offengehalten werden konnte, so wird nur ein einziger — wie die Anmeldepraxis zeigt, stets erhoffter —
Ausweg aus diesem Dilemma sichtbar: Auf der einen Seite eine Lockerung des Unmittelbarkeitsgrund-
satzes, wonach die technische Lehre unmittelbar zum Einsatz beherrschbarer Naturkrifte filhren muss,
auf der anderen Seite, gewisserma en als Tribut fiir diese Wohltat, eine Beschrankung des sachlichen
Schutzbereichs patentierter Algorithmen auf eine maschinelle Anwendung bzw Ausfithrung oder, weit-
ergehend, auf die Anwendung mit einer spezifischen Maschinenkonfiguration.

Fiir eine solche Liberalisierung mag insbesondere sprechen, dass die meisten — namentlich anwendung-
sorientierte — Algorithmen ausschlie lich im Zusammenhang mit einer Computeranwendung brauchbar
und nitzlich sind. ...

Nun, der Bundesgerichtshof hat sich, wie aus der eigentlichen Entscheidungsbegrundung sowie den
Uberlegungen zu den Moglichkeiten einer Erweiterung des Begriffs der Technik oder eines volligen
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Verzichts hierauf klar hervorgeht, dieser Betrachtungsweise verschlossen und wird sich wohl auch in
Zukunft kaum fiir sie erwarmen. Auch dafiir gibt es gute Griinde. Zunéchst wiirde ein weniger streng
gehandhabter Unmittelbarkeitsgrundsatz, selbst wenn man ihn nur den datenverarbeitungsgerechten
Rechenvorschriften zugutekommen lassen wollte, auf langere Sicht mit hoher Wahrscheinlichkeit dazu
fithren, dass die Patentierbarkeitsvoraussetzung der technischen Lehre ihre Abgrenzungsfunktion einbii te
und allen Lehren fiir verstandesma ige Tétigkeiten Schritt fiir Schritt der Patentschutz er6ffnet wiirde.
Vor allem aber sind erhebliche Zweifel angebracht, ob eine solche Ausnahme fiir das Gebiet der Informatik
iiberhaupt vertretbar ist. Die ADV ist heute zu einem unentbehrlichen Hilfsmittel in allen Bereichen der
menschlichen Gesellschaft geworden und wird dies auch in Zukunft bleiben. Sie ist ubiquitdr. Ist die
Hardware-Industrie noch relativ leicht eingrenzbar, so gilt dies nicht mehr fiir die Software-Industrie, wo
die Software-Hersteller ebenso sehr Anwender sind wie die iiberall zu findenden Software-Nutznie er auch
Hersteller. Thre instrumendale Bedeutung, ihre Hilfs- und Dienstleistungsfunktion unterscheidet die ADV
von den enger oder weiter begrenzten Einzelgebieten der Technik und ordnet sie eher solchen Bereichen
zu wie z.B. der Betriebswirtschaft, deren Arbeitsergebnisse und Methoden — beispielsweise auf den Gebi-
eten des Managements, der Organisation, des Rechnungswesens, der Werbung und des Marketings — von
allen Wirtschaftsunternehmen benétigt werden und fiir die daher prima facie ein Freihaltungsbediirfnis
indiziert ist. Nach welchen Seiten hin auch immer aber ein patentrechtlicher Algorithmenschutz be-
grenzt wiirde — durch die Bindung an eine bestimmte Maschinenkonfiguration oder sogar an eine ganz
bestimmte Datenverarbeitungsanlage, durch den Anwendungszweck und das Anwendungsgebiet —, so ist
doch die Gefahr offensichtlich, dass dieser Schutz eine weit iber das mit herk6émmlichen technischen
Schutzrechten verbundene Ma hinausgehende Sperrwirkung entfalten und die Benutzung von Daten-
verarbeitungsanlagen nachhaltig blockieren konnte. Das zugunsten der Patentfahigkeit von Algorithmen
oft gehorte Argument, dass diese nur in Verbindung mit digitalen Rechenautomaten niitzlich sind, hat
eine Kehrseite, weil sich eben gerade aus dieser Tatsache ergeben kann, dass der patentierte Algorithmus
dann die Benutzung von Computern iiberhaupt verwehrt, weil eine Substitution durch andere Mittel oder
einen anderen Algorithmus nicht moéglich oder nicht zumutbar ist. So besehen erscheint der Denkansatz
einer notwendigen “Vergesellschaftung” der Informatik, zumindest der Algorithmen, durchaus plausi-
bel, will man nicht den im Gefolge eines Algorithmenschutzes wahrscheinlichen ungeheueren privaten
Machtzuwachs — naiv oder bewusst — leugnen.

Diese wenigen Gesichtspunkte zeigen, dass die Beantwortung der Frage, ob und in welchem Um-
fang datenverarbeitungsgerecht konzipierte Rechen- und Organisationsregeln und andere Lehren fur ver-
standesm4, ige Tatigkeiten einen Ausschlie lichkeitsschutz genie en sollen, Aufgabe der Rechtspolitik ist.
Jedenfalls kann und darf es nicht Aufgabe der Gerichte sein, im Rahmen eines Einzelfalls eine rechtstech-
nisch und rechtspolitisch zwar vertretbare, in ihren Konsequenzen aber nicht iiberschaubare Entscheidung
zu treffen. Das hat der Bundesgerichtshof wohl erkannt und in der Begriindung auch klar zum Ausdruck
gebracht. Auch wenn nicht zu erwarten ist, dass der Gesetzgeber sich in absehbarer Zeit oder iiberhaupt
mit dem Problem eines Ausschlie lichkeitsschutzes fiir Algorithmen und &hnliche geistige Leistungen be-
fassen wird, mag sich der Bundesgerichtshof den Vorwurf, konservativ, noch in der Gedankenwelt des
19. Jahrhunderts verhaftet zu sein, daher ruhig gefallen lassen. Denn ein konservatives, Rechtssicherheit
erzeugendes Urteil ist fiir alle Betroffenen immer noch besser als ein vermeintlich fortschrittliches, das
sich spater als Danaergeschenk erweist.

F.2.5 European Patent O ce 19

Guidelines for Examination of the European Patent Office 1978-06-01''7

In 1978 the European Patent Office!’® (EPO) was founded on the basis of the European
Patent Convention'!® (EPC). The limits of patentability were regulated by Art 52 which

"http://swpat.ffii.org/papers/epo-gl78/index.en.html
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excludes computer programs along with various other abstract logical entities. The EPQO’s
first examination guidelines explain this exclusion in a very straightforward way:

A computer program may take various forms, e.g. an algorithm, a flow-chart or a series of coded
instructions which can be recorded on a tape or other machine-readable record-medium, and can be
regarded as a particular case of either a mathematical method or a presentation or information. If
the contribution to the known art resides solely in a computer program then the subject matter is not
patentable in whatever manner it may be presented in the claims. For example, a claim to a computer
characterised by having the particular program stored in its memory or to a process for operating a
computer under control of the program would be as objectionable as a claim to the program per se or
the program when recorded on magnetic tape.

In considering whether an invention is present, the examiner should disregard the form or kind

of claim and concentrate on the content in order to identify the novel contribution which the alleged

invention claimed makes to the known art. If this contribution does not constitute an invention, there

is not patentable subject matter. This point is illustrated by the examples ... of different ways of claiming
a computer program.

F.2.6 Prof. Dr. iur. Rudolf ra er 19 6

Bernhardt & Kra er 1986: Lehrbuch des Patentrechts — Recht der Bundesrepublik Deutschland, Eu-
ropaisches und Internationales Patentrecht!?%

This standard manual explains the underlying legal systematics of Art. 52 EPC and of the
German jurisprudence. In the concluding paragraphs it discusses pressures to remove the
borderlines of patentability by means of caselaw and explains why such a development would
be illegal. Unfortunately the EPO didn’t care: it embarked on this illegal development in
1986.

1. Die Begrenzung des Patentschutzes auf das Gebiet der Technik hat zur Folge, dass wesentliche
geistige Leistungen von hohem wirtschaftlichem Wert unberticksichtigt bleiben.

So pflegen das Erarbeiten des Losungsprinzips, das einem Computerprogramm zugrundeliegt, seine
Umsetzung in Programmvorstufe wie Ablaufplan oder Datenflussplan und schlie lich das maschinen-
lesbare Programm selbst betrdchtlichen Aufwand zu erfordern. Die geistigen Leistungen, die dabei er-
bracht werden, sind gewiss nicht generell geringer als bei vielen patentwiirdigen technischen Erfindungen.
Wirtschaftlich ist Datenverarbeitungs-Software oft von bedeutendem Wert; ...

Der BGH lehnt es freilich ab, auf das Erfordernis des technischen Charakters zu verzichten.

Durch Ausdehnung des Technikbegriffs den Anwendungsbereich des Patentschutzes zu erweitern, hilt
der BGH ebenfalls nicht fiir richtig.

Auch im Schrifttum wird auf die Abgrenzungsfunktion des Erfordernisses technischen Charakters
hingewiesen.

Im Falle seiner Lockerung werde Schritt fiir Schritt allen Lehren fiir verstandesma ige Tatigkeit
der Patentschutz eroffnet; hiergegen bestiinden Bedenken insbesondere wegen der Freihaltebediirfnisse in
Bezug auf Arbeitsergebnisse und Methoden der Betriebswirtschaft (fiir Management, Organisation, Rech-
nungswesen, Finanzierung, Werbung, Marketing usw.), die von allen Wirtschaftsunternehmen bendétigt
wiirden, und auf Algorithmen, wie sie Computerprogrammen zugrundeliegen.

120nttp: //swpat.£fii.org/papers/krasser86/index.de.html
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Auf der anderen Seite wird eine Uberpriifung des Ausschlusses nichttechnischer Handlungsanweisun-
gen verlangt, da er vorwiegend historisch bedingt und nicht mehr zeitgemi sei.

2. Fur das geltende Recht wird es bei der vom BGH bekraftigten Begrenzung des Patentschutzes
auf technische Erfindungen sein Bewenden haben miissen. Neben der ausdriicklichen Regelung in 1 Abs
2 PatG und Art 52 Abs 2 EPU erlaubt es auch die bestehende institutionelle und organisatorische Aus-
gestaltung des Patentwesens, die durchweg auf das Gebiet der Technik zugeschnitten ist, nicht, hieriiber
durch richterliche Rechtsfortbildung hinauszugehen.

Eine gesetzgeberische Fortentwicklung hitte jedenfalls daran festzuhalten, dass Ausschlussrechte
von nicht iibersehbarer Tragweite vermieden werden miissen; mindestens Entdeckungen, wissenschaftlichen
Theorien und mathematischen Methoden miisste deshalb der Patentschutz verschlossen bleiben.

3. Dagegen ist im Bereich der nichttechnischen Handlungsanweisungen und der Informa-
tionsvermittlung nicht notwendigerweise der mogliche Anwendungsbereich von Neuerungen so breit,
dass die Reichweite eines Ausschlussrechts unkalkulierbar werden muss. Ob sich die Zulassung zum
Patentschutz empfiehlt, hangt davon ab, wie die Schutz- und Belohnungsinteressen im Vergleich zu den
Freihaltebediirfnissen zu werten sind.

Tendenziell diirfte hierbei das Freihaltebediirfnis schwerer wiegen als bei technischen Erfindungen, weil
Ausschlussrechte an Neuerungen, die der Mensch ohne Einsatz von Naturkraften benutzen kann, weniger
als solche an technischen Erfindungen durch au erhalb seiner selbst liegende Objekte definiert sind und
deshalb regelma, ig unmittelbarer und starker in seine Handlungsfreiheit eingreifen. Insbesondere waren
von Ausschlussrechten an kommerziellen Neuerungen erhebliche wettbewerbsbeschrankende Effekte zu
befiirchten.

Kein hinreichendes Argument fiir die Gewdhrung von Patentschutz ist der Umstand, dass die geistige
Leistung, der sie zugutekommen soll, anderweitig nicht oder nicht umfassend geschiitzt ist. Vielmehr
kénnen die Grenzen des nach geltendem Recht erreichbaren Schutzes auch Anzeichen dafur sein, dass
den Freihaltungsinteressen der Vorrang gebiihrt.

F.2. Prof. Dr. iur. arl-Friedrich Lenz 2001

Interpretation of art 52 of the Kuropean Patent Convention in view of the question, to what extent
software is patentable!?!

Karl Friedrich Lenz unterzieht die Argumentation des EPA in seinen Entscheidungen von 1998
einer Kritik nach den iiblichen Methoden der Gesetzesauslegung: grammatisch-lexikalische,
systematische, historische, teleologische und verfassungskonforme Auslegung. In allen Punk-
ten urteilt das EPA gesetzeswidrig.

Dies ist so weit vom Wortlaut entfernt, dass eine Bestrafung aufgrund eines infolge dieser gesetzwidri-
gen Auslegung erteilten Patentes mit dem Gesetzlichkeitsprinzip (Art. 103 Absatz 2 des Grundgesetzes)
in Widerspruch steht. Es ist eine vollige Neuformulierung der Schranke in Absatz 3, die mit dem Wortlaut
des Gesetzes nichts mehr gemein hat. Die technische Beschwerdekammer uberschreitet damit klar die
Grenzen richterlicher Tatigkeit. Wer die Formulierung “als solche” durch die Formulierung “ohne tech-
nischen Charakter” ersetzen mochte, muss dies durch eine entsprechende Anderung des Vertragstextes
nach den dafiir erforderlichen Verfahren bewirken. Die Rechtsprechung kann dies nicht.

Die Behauptung, die Beschrankung des Ausschlusses von Software von der Patentierbarkeit auf Soft-
ware als solche in Absatz 3 habe den Zweck, im Lichte der Entwicklung der Informationstechnik durch
Anerkennung der Patentierbarkeit den technischen Fortschritt zu fordern, iiberzeugt nicht. Falls der
Gesetzgeber einen solchen Zweck verfolgt haben sollte, hiatte er den Ausschluss in Absatz 2 von vorn-
herein nicht vorgesehen. Die Unterstellung eines mit dem gewiinschten Ergebnis iibereinstimmenden
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Gesetzeszweckes ist zwar keine korrekte Anwendung der teleologischen Auslegungsmethode, zeigt aber
deutlich die Bereitschaft der technischen Beschwerdekammer, die eigenen Wertungen an die Stelle der
Wertung des Gesetzgebers zu setzen.

F.2. American judge 1 2

This sigh shows that the patent system has tended to run out of control for a long time
already.

It was never the object of those laws to grant a monopoly for every trifling device, every shadow of
a shade of an idea, which would naturally and spontaneously occur to any skilled mechanic or operator
in the ordinary progress of manufactures. Such an indiscriminate creation of exclusive privileges tends
rather to obstruct than to stimulate invention. It creates a class of speculative schemers who make it
their business to watch the advancing wave of improvement, and gather its foam in the form of patented
monopolies, which enable them to lay a heavy tax upon the industry of the country, without contributing
anything to the real advancement of the arts. It embarrasses the honest pursuit of business with fears and
apprehensions of concealed liens and unknown liabilities lawsuits and vexatious accountings for profits
made in good faith.

F.2.9 Stuber 190

“Die Patentierbarkeit chemischer Erfindungen”, 1907, Arguing against the using economics to determine
the scope of the patent system.

How far legal protection should reach different fields of industry is primarily a field for the
Jurists.

F.2.10 J. ohler

LPF Irlam: Quotes on Software Patents!??

Excerpts from studies et al about the effects of the patent system on software and the economy
in general. Shows that the system has been badly broken in many areas for a long time.
Collected by Gordon Irlam and published by the League for Programming Freedom (LPF).

Handbuch des Deutschen Patentsrechts, 1900

After jurisprudence has taken hold of any area treated by the law, it is up to science to develop it
and all the other disciplines must resign; from now on it is the method of judicial thinking which must
rule.

F.2.11 G. Folk

LPF Irlam: Quotes on Software Patents!?3

“Patents and Industrial Progress, Law and Contemporary Problems”, 1942, Questioning the
qualification of Walter Hamilton to write on the subject of patents.

What are those qualifications? Is he a lawyer? Has he ever practiced law? Has he any law degree? ...
Professor Hamilton ... prior to his Professorship in the Yale Law School was a Professor of Economics
... It does not appear that an affirmative answer could be given ... to any of the foregoing pertinent
questions as to his qualifications to speak as an expert on the subject of patents or the patent system.

122http://1pf.ai.mit.edu/ atents/ uotes.html
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F.2.12 PA Stephan insella 2002

Stephan Kinsella in defense of Lessig!?*

Stephan Kinsella is a registered patent attorney and earns his living by helping people obtain
patents. Yet he is highly critical of the system and of fellow patent lawyers. When one of
these colleagues attacked Stanford law professor Lawrence Lessig as a “pompous pedagogue
pronouncing patent policies”, Kinsella commented:

In fact, in my view, most patent lawyers — most lawyers in general — fit into the category “Pompous
Pedagogues Pronouncing Patent Policies”, to the extent they themselves unthinkingly spout pro-patent
slogans. That is because most patent and IP and even other attorneys with an opinion on this issue
mindlessly parrot the simpleminded economics with which they were propagandized in law school. Vir-
tually every patent lawyer will reiterate the mantra that “we need patents to stimulate innovation,”
as if they have given deep and careful thought to this. Of course, virtually none of them have. They
repeat what they have read in Supreme Court and CAFC (Court of Appeals for the Federal Circuit, the
primary federal appellate court dealing with patent law issues) opinions as if the positive law enunciated
by government functionaries is some Holy Writ. It does not take a genius to figure out why most patent
lawyers are in favor of the patent system; and it is not because they have really studied the matter and
dispassionately concluded that society is better off with a patent system — it is because they don’t want
to see the system that pays the mortgage for them eroded or abolished.

conomists
F.3.1 IPR Commission 2002-09: Final Report

IPR Commission 2002-09: Final Report!?3

The patent system fits best a model of progress where the patented product, which can be
developed for sale to consumers, is the discrete outcome of a linear research process. The
safety razor and the ballpoint pen are examples, and new drugs also share some of these
characteristics. By contrast in many industries, and in particular those that are knowledge-
based, the process of innovation may be cumulative, and iterative, drawing on a range of prior
inventions invented independently, and feeding into further independent research processes
by others. ... The development of software is very much a case of building incrementally
on what exists already. Indeed, the Open Source Software Movement depends precisely on
this characteristic to involve a network of independent programmers in iterative software
development on the basis of returning the improved product to the common pool.

Developed and developing countries have historically provided that certain things do not constitute
inventions for the purpose of patent protection. Included in these are those set out, for example, in
Article 52 of the European Patent Convention (EPC):

1. discoveries, scientific theories and mathematical methods;
2. aesthetic creations;

3. schemes, rules and methods for performing mental acts, playing games or doing business, and
programmes for computers;

124nttp: //www. lewrockwell . com/orig/kinsella7 . html
'25http://www.iprcommission.org/graphic/documents/final_report.htm
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4. presentations of information.

Even though subsequent EPO practice and jurisprudence have to some extent diluted the scope
of these Articles, it would seem entirely reasonable for most developing countries to adopt this list of
exclusions as a minimum.

Summary of Recommendations Relating to the Patent System

Exclude from patentability computer programs and business methods

F.3.2 Monopolkommission 2002

Monopoly Commission 2002-07-08 report warns against software patents and CEC directive proposal'?

The German Monopoly Commission, a consultative state organ loosely associated with the
Federal Cartel Office and the Ministry of Economics, has published its 14th main report
(Hauptbericht) about the state of concentration in the German Economy. This report warns
that software patents stifle innovation and competition, points out that the practise of the
European Patent Office is “incompatible with Art 52 EPC” and asks the German government
to resist the European Commission’s current attempts at legalising software patents.

Rechtlicher Ausgangspunkt fiir die Betrachtungen ist das Européische Patentiibereinkommen (EPU)
Es wurde 1973 in Miinchen unterzeichnet und zahlt 20 Vertragsstaaten. Europaische Patente werden
generell fur Erfindungen erteilt, die neu sind, auf erfinderischer Téatigkeit beruhen und gewerblich an-
wendbar sind. Expressis verbis ausgeschlossen sind gema Art. 52 Abs. 2 lit. c EPU jedoch “Programme
fiir Datenverarbeitungsanlagen”. Dennoch hat das Europiische Patentamt (EPA) vielfach Patente fir
technische Erfindungen erteilt, bei denen ein Computerprogramm verwendet wird. Das EPA geht namlich
davon aus, dass durch das EPU nicht alle Computerprogramme von der Patentierbarkeit ausgeschlossen
sind und verweist auf den technischen Charakter einer Erfindung als wesentliche Voraussetzung fiir ihre
Patentierbarkeit. Es unterscheidet folglich zwischen patentfihigen und nicht patentfihigen Computerpro-
grammen nach dem Kriterium der Technizitdt. Demnach ist ein rein abstraktes Werk ohne technischen
Charakter nicht patentfihig; es muss ein zusétzlicher technischer Effekt (Mehreffekt) vorliegen. Das EPA
schafft damit einen zusatzlichen Ausschlusstatbestand, der sich aus Wortlaut und Systematik des Art.
52 EPU nicht ergibt und nur mit einem Zirkelschluss begriindet werden kann. Da der technische Charak-
ter einer Erfindung Voraussetzung fiir ihre Patentierbarkeit ist und das EPU ein Patentierungsverbot
fur Computerprogramme enthilt, muss es nach dem Verstindnis des EPA Computerprogrammen ohne
zusatzlichen technischen Effekt an der Technizitdt mangeln. Diese Auslegung zdumt das Pferd von hinten
auf und ist mit dem Wortlaut des Art. 52 EPU nicht vereinbar.

Aus 6konomischer Sicht ist die Sinnhaftigkeit eines Patentschutzes danach zu beurteilen, ob dieser
effiziente Anreize fiir die Investition in Forschung und Entwicklung setzt. Immaterielle Giiter zeich-
nen sich dadurch aus, dass sie beliebig und kostenlos reproduzierbar sind und der Konsum von Wissen
durch eine Person eine andere Person nicht daran hindert, dieses Wissen ebenfalls zu konsumieren. Der
Einzelne wird deshalb nur so viel in die Produktion von Wissen investieren, wie er durch seinen eige-
nen Konsum rechtfertigen kann. Dies fiihrt insgesamt zu einer ineffizient niedrigen Produktion von
Wissen. Deshalb miissen Anreize, z.B. durch Patente, geschaffen werden, die die kostenintensive Produk-
tion von Wissen in einem dariiber hinausgehenden Ma bewirken. Okonomisch gesehen wird bei einem
Patent ein (ineffizientes) Monopol voriibergehend gewiahrt, um Produktionsanreize zu setzen. Das soeben

126http://swpat.ffii.org/papers/eubsa-supat0202/mopoko0207/index.de . html
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dargestellte Modell ist weitgehend statisch. Kompliziertere Szenarien haben demgegeniiber gezeigt, dass
eine Verstarkung des Patentschutzes keineswegs zwingend zu einem vermehrten Forschungsaufwand fihrt.
Im Gegensatz zur allgemeinen Annahme, dass weitgehender immaterialgiiterrechtlicher Schutz zu héherer
Investitionstatigkeit fithrt, vermochten Untersuchungen, die unter dhnlichen Bedingungen wie die der
Softwareindustrie operiert, eine generelle Zunahme der Ausgaben fiir Forschung und Entwicklung nicht
nachzuweisen. Empirische Studien iiber das Verhalten von kleinen und mittleren Unternehmen im Soft-
warebereich haben gezeigt, dass Patente fiir diese zu den am wenigsten effizienten Methoden des Investi-
tionsschutzes zahlen.

Vor diesem Hintergrund ist eine Ausdehnung des Patentschutzes auf Computerprogramme kritisch
zu bewerten. Die Entwicklung von Software ist generell nicht kapitalintensiv, au erdem bestehen auf
diesen Markten bereits Netzeffekte, die wiederum Konzentrationstendenzen begiinstigen. Durch Soft-
warepatente werden insbesondere fiir kleine und mittlere Unternehmen erhebliche Marktbarrieren entste-
hen. Open-Source-Softwareprodukte stellen ex definitione den Programmcode allen Interessierten zur
Verfiigung und konnten Patentschutz deshalb generell nicht in Anspruch nehmen. Die mit dem Pa-
tentschutz verbundene voriibergehende Monopolstellung eines Unternehmens ist geeignet, die Konzen-
trationstendenzen auf dem Markt fiir Softwareprodukte weiter zu verstarken und den Wettbewerb zu
behindern.

F.3.3 Seth Shulman 2000

Software Patents Tangle the Web 27

Just because software hasn’t experienced a cyber-Bhopal doesn’t mean it won’t ever hap-
pen. Indeed, the noxious clouds of litigation now gathering around e-commerce are renewing
industry fears. ... There’s ample historical evidence that overly broad patents have stifled
innovation in emerging industries. ... In the early years of aviation in the United States,
Orville and Wilbur Wright fought a largely successful nine-year campaign to enforce their
broad patent on the airplane. While innovators helped aviation thrive in Europe, the Wright
brothers’ patent crippled American industry until the outbreak of World War I, when the
U.S. government forced the Wrights to license their technology so that planes could be built
more expeditiously for the war effort.

Just because software hasn’t experienced a cyber-Bhopal doesn’t mean it won’t ever happen. Indeed,
the noxious clouds of litigation now gathering around e-commerce are renewing industry fears. ... There’s
ample historical evidence that overly broad patents have stifled innovation in emerging industries.

F.3.4 National Research Council of the USA 2000

Bronwyn H. Hall & Rose Marie Ham: The Patent Paradox Revisited!?®

According to this report by the US National Research Council, software patents were in-
troduced by lawcourt decisions without support from the legislature, and it seems doubtful
whether the patent expansion is promoting the progress of science and the useful arts, as
Congress intended. The Court of Appeal of the Federal Circuit (CAFC) has taken the patent
system into “unchartered waters”, and the experience of the software industry suggests that
this decision is urgently awaiting legislative review.

The effects of this substantial de facto broadening of patent subject matter to cover information
inventions are as yet unclear. Because this expansion has occurred without any oversight from the

127h‘l'.1'.p ://www.techreview.com/articles/ma00/shulman.htm
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legislative branch and takes patent law into uncharted territories, it would be worthwhile to study this
phenomenon to ensure that the patent expansion is promoting the progress of science and the useful arts,
as Congress intended.

There are many reasons to be concerned. ...

F.3.5 Economic E ects of the Australian Patent System: A Commissioned Report to the
Industrial Property Advisory Committee

Mandeville et al 1982: Economic Effects of the Australian Patent System!2?

This report, submitted in 1982, contains statistics about the use of the patent system as a
source of information and as a source of revenues. It finds the patent system as a whole to
be of questionable value. The original draft recommended abolishing the system. A later
draft instead recommended to raise the standards of patentability and restrict certain abusive
practises.

Since the benefits of the patent system are so tenuous and subtle and the overall benefit/cost ra-
tio is considered to be negative, there is no economic justification for extending patent monopolies by
lengthening the term, or by widening the grounds for either infringement, or patentability (for example,
Plant Variety Rights or computer programs). However, in the light of our findings, there is considerable
economic justification for policy action to reduce the negative effects of the patent system by stricter
examination, by reducing the length of term and the scope of patent monopolies, and by action to deal
with undesirable restrictive practices in patent licensing.

An historical awareness of the political economy of patent reform suggests that this task is not easy
at the domestic policy level. This is basically because those who perceive they would lose by such reform
are concentrated, powerful and active defenders of their interests. In contrast, those who would gain by
patent reform are diffuse and hardly aware of their interest in the matter.

F.3.6 Canadian Department of Consumer and Corporate A airs 19 6

LPF Irlam: Quotes on Software Patents!30

In a working Paper on Patent Law Revision the department finds that the patent system is
doing more harm than good to the economy and recommends abolishing it.

On the basis of the review and analysis contained in this first part of the working paper it is evident
that Canada should give serious consideration to the possibility of abandoning the continued maintenance
of a patent system in any form.

F.3. Fritz Machlup 195

Machlup 1958: An Economic Review of the Patent System!3!

The patent system was introduced in Germany in 1873 through a lobbying effort of lawyers
and protectionists who used the “me too” argument: other countries have it so we must too.
Most economists of the time were opposed to the patent system. Machlup’s report to the US
congress contains a long account of the activities and writings of this period. This statement
appears near its end.

129http://swpat.ffii.org/papers/mandeville82/index.en.html
139http://1pf.ai.mit.edu/ atents/ uotes.html
131h‘l'.tp ://swpat.ffii.org/papers/machlup58/index.en.html
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Bis zum Jahre 1873 war die Patentfrage hei umstrittenes Thema. Die Volkswirte hatten ihren Stand-
punkt mit Nachdruck vertreten, eifrig bemiiht, die Offentlichkeit und die Regierung zu iiberzeugen. Die
Niederlage der Patentgegner - die in Regierungskreisen von vielen als ein Sieg der Juristen und anderer
" Protektionisten“ iiber die Mehrheit der Nationalokonomen angesehen wurde - verdnderte den Charakter
der volkswirtschaftlichen Erorterungen und Stellungnahmen zum Patentwesen. Die Flut von Biichern,
Flugschriften und Artikeln iiber die wirtschaftlichen Grundlagen des Patentschutzes nahm ein Ende, die
Nationalokonomen hatten das Interesse an der Patentfrage verloren und wandten sich anderen Problemen
zU.

F.3. E. Penrose 1951

LPF Irlam: Quotes on Software Patents!3?
From “The Economics of the International Patent System”, 1951.

Up to the present, the regime for the international protection of patent rights has been developed
primarily in the interests of patentees. The gains to be derived from an extension of the patent system
have been stressed, but the concomitant increase in social costs has been seriously neglected.

F.3.9 Granstrand UNCTAD report 1990

LPF Irlam: Quotes on Software Patents!33

From “The use of patents for the protection of technological innovationA case study of selected
Swedish firms” — A commissioned report for the UN Conference on Trade and Development
Secretariat, 1990.

Patents as an instrument to stimulate innovative activities appear to be of little relevance for small
firms. It was found that no significant changes in R&D behavior would take place if the patent protection
time were reduced or extended. Also, for large firms, the R&D behavior seems to be rather independent
of the availability of patent protection. The survey showed that increased patent protection time is likely
to provide, at most, a modest stimulus for R&D activities. Chemical, and particularly pharmaceutical,
firms appear to be more sensitive to such changes.

F.3.10 S. Scotchmer 1991

LPF Irlam: Quotes on Software Patents!3*

Standing on the Shoulders of Giants: Cumulative Research and the Patent Law, Journal of
Economic Perspectives, 1991.

It appears that patent policy is a very blunt instrument trying to solve a very delicate problem.
Its bluntness derives largely from the narrowness of what patent breadth can depend on, namely the
realized values of the technologies. As a consequence, the prospects for fine-tuning the patent system
seem limited, which may be an argument for more public sponsorship of basic research.

132h‘l'.tp ://1pf.ai.mit.edu/ atents/ uotes.html
133h‘l:'l:p ://1pf.ai.mit.edu/ atents/ uotes.html
134http://1pf.ai.mit.edu/ atents/ uotes.html
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F.3.11 M. Wirth 1 66

LPF Irlam: Quotes on Software Patents!3®
Vierteljahrschrift fur Volkswirtschaft und Kulturgeschichte, 1863.

Inventions do not belong in the category of intellectual property, because inventions are emanations
of the current state of civilization and, thus, are common property. ... What the artist or poet create is
always something quite individual and cannot simultaneously be created by anyone else in exact likeness.
In the case of inventions, however, this is easily possible, and experience has taught us that one and the
same invention can be made at the same time by two different persons; inventions are merely blossoms
on the tree of civilization.

F.3.12 M. Polanyi 1944

LPF Irlam: Quotes on Software Patents!3
Patent Reform, Review of Economic Studies, 1944

I believe the law is essentially deficient because it aims at a purpose which cannot be rationally
achieved. It tries to parcel up a stream of creative thought into a serious of distinct claims, each of
which constitutes the basis of a separately owned monopoly. But the growth of human knowledge cannot
be divided up into such sharply circumscribed phases. Ideas usually develop shades of emphasis, and
even when, from time to time, sparks of discovery flare up and suddenly reveal a new understanding, it
usually appears on closer scrutiny that the new idea had at least been partly foreshadowed in previous
speculations. Moreover, discovery and invention do not progress only along one sequence of thought,
which perhaps could somehow be divided up into consecutive segments. Mental progress interacts at
every stage with the whole network of human knowledge and draws at every moment on the most varied
and diverse stimuli. Invention, and particularly modern invention which relies more and more on a
systematic process of trial and error, is a drama enacted on a crowded stage. It may be possible to
analyze its various scenes and acts, and to ascribe different degrees of merit to the participants; but it is
not possible, in general, to attribute to any of them one decisive self-contained mental operation which
can be formulated in a definitive claim.

F.3.13 L. Mises

LPF Irlam: Quotes on Software Patents'3”
Human Action: A Treatise of Economics, 1949

... the fairness of the patent laws is contested on the ground that they reward only those who put the
finishing touch leading to practical utilization of achievements on many predecessors. These precursors
go empty-handed although their contribution to the final result was often much more weighty than that
of the patentee.

13%http://1pf.ai.mit.edu/ atents/ uotes.html
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F.3.14 Friedrich Hayek

LPF Irlam: Quotes on Software Patents!3®
Individualism and Economic Order, 1948.

In the field of industrial patents in particular we shall have seriously to examine whether the award
of a monopoly privilege is really the most appropriate and effective form of reward for the kind of risk
bearing which investment in scientific research involves.

F.3.15 Arnold Plant

LPF Irlam: Quotes on Software Patents!3
The Economic Theory Concerning Patents for Inventions, Economica, 1934.

Expedients such as licenses of right, nevertheless, cannot repair the lack of theoretical principle
behind the whole patent system. They can only serve to confine the evils of monopoly within the limits
contemplated by the legislators; and, as I have endeavoured to show, the science of economics, as it
stands today, furnishes no basis of justification for this enormous experiment in the encouragement of a
particular activity by enabling monopolistic price control.

athematicians Philosophers eneralists
F.4.1 Isaac Newton

If T have seen further it is by standing on the shoulders of giants.

F.4.2 Thomas Je erson1 13

LPF Irlam: Quotes on Software Patents!*?
Letter to Isaac McPherson

If nature has made any one thing less susceptible than all others of exclusive property, it is the action
of the thinking power called an idea, which an individual may exclusively possess as long as he keeps it
to himself; but the moment it is divulged, it forces itself into the possession of everyone, and the receiver
cannot dispossess himself of it ... He who receives an idea from me, receives instructions himself without
lessening mine; as he who lights his taper at mine, receives light without darkening me. That ideas
should be spread from one to another over the globe, for the moral and mutual instruction of man, and
improvement of his condition, seems to have been peculiarly and benevolently designed by nature ...
Inventions then cannot, in nature, be a subject of property.

F.4.3 Johann Wolfgang von Goethe

http://lists.ffii.org/archive/mails/offen/2002/ eb/0021.html

Johann Peter Eckermann, Gesprache mit Goethe in den letzten Jahren seines Lebens, Berlin
und Weimar, 1982, S.662 ff.

138http://1pf.ai.mit.edu/ atents/ uotes.html
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Im Grunde aber sind wir alle kollektive Wesen, wir mogen uns stellen wie wir wollen. Denn wie weniges
haben und sind wir, das wir im reinsten Sinne unser Eigentum nennen Wir miissen alle empfangen und
lernen, sowohl von denen, die vor uns waren, als von denen, die mit uns sind. Selbst das gré te Genie
wiirde nicht weit kommen, wenn es alles seinem eigenen Inneren verdanken wollte. Das begreifen aber
viele sehr gute Menschen nicht und tappen mit ihren Traumen von Originalitat ein halbes Leben im
Dunkeln. ... Es ist im Grunde auch alles Torheit, ob einer etwas aus sich habe oder ob er es von anderen
habe; ob einer durch sich wirke oder ob er durch andere wirke: die Hauptsache ist, da man ein gro es
Wollen habe und Geschick und Beharrlichkeit besitze, es auszufithren; . ..

Politicians
F.5.1 Economic and Social Committee of the European Community 2002/09

An expert opinion adopted by vote of a consultative body of the European Community says about the
CEC directive proposal:

Although for the time being the scope of application of the Commission’s proposal for a direc-
tive concerns computer-implemented inventions, to which are attached the classic, cumulative
criteria limiting the field of application of patentability - which will not satisfy those in favour
of purely and simply abolishing all limits on the field of application of patent law - the text is,
nonetheless, a de facto acceptance and justification of the a posteriori drift of EPO jusripru-
dence. While at first glance the directive seems to advocate something less extreme than the
pure and simple abolition of Article 52(2) of the EPC, which is what the EPO executive and
some Council members want, it does nonetheless open the way to the future patentability of
the entire software field, in particular by the admission that the “technical effect” can amount
to the simple fact of a program running on a standard computer.

One may well wonder what the real objective of the Directive is, in particular given the explanatory
memorandum, which begins with considerations about the need to protect the software industry against
piracy, and in the documents appended to the Directive discusses almost exclusively software and the
“software industry”, whose influence on the proposal seems excessive yet entirely irrelevant, if the scope
of application was really as limited as the Commission maintains.

Is it wise in today’s world to widen the scope of patents, tools of the industrial age, to intellectual
works which are immaterial, such as software, and to the results of running software on a computer?
The reply is quite explicit and partisan in the presentation of the proposal for a directive and the impact
assessment form. The narrow field of vision that has been adopted, based on the legal regime for patents
as the sole motivation, without sufficient consideration of the economic factors, the impact on research or
on European companies, which therefore lacks a view of the whole, is not consistent with the importance
of the implications for society, for development and indeed for democracy (e-administration, education,
citizens’ information), which in the longterm is what is at stake.

F.5.2 OPINION of the Committee of the Regions of 1 November 1999 on “The com-
petitiveness of European enterprises in the face of globalisation - How it can be
encouraged” (COM (199 ) 1 final)

(The competitiveness of European enterprises in the face of globalisation — Opinion of the Committee of
Regions)!4!

The COR would draw the Commission’s attention to the dangers that might arise from systematically
relying on patents in the field of intellectual property, since patent protection is not universal. This applies
mainly to the new technologies, and especially to information technologies and the life sciences, which
are the subject of a detailed and heated debate.

141h‘l'.tp ://www.cor.eu.int/presentation/down/ omm6/english/134-99.htm
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In the case of software, the debates that have taken place since the 1970s in the main countries
concerned have all led to a copyright system, although such a legal framework is not entirely suited to
the sector’s specific requirements. The European Directive of 1 January 1993 has shown some wisdom
in encouraging interoperability among programmes so as to counteract the anti-competitive strategies
of seeking a dominant position. But for several years now, US case law has been led into allowing the
issuing of patents for software “components”, a practice to which it had previously been hostile. And
the US is putting increasing pressure on Europe to allow software patenting.

The stakes here are extremely high. Such a practice would threaten the progress of innovation in this
industry, since it would lead to a compartmentalisation of knowledge and procedures, thereby preventing
any interaction. The multitude of patents registered and granted in the USA include a very large number
of procedures, or even algorithms. Many of them seem a long way from satisfying the criteria of novelty
and originality which, theoretically, are the basis for issuing a patent.

If the issuing of patents for software became institutionalised, it would strengthen the dominant
position of the biggest US market leaders in the sector. It would be a direct threat to the huge number
of innovating smaller firms in Europe, the USA and in other countries. Finally, it would be a very severe
handicap for the European software industry, which has a hard time remaining commercially competitive
despite its high level of competence.

F.5.3 French Socialist Party

(Parti Socialiste contre Brevets Logiciels et Pratique OEB)!42

Among the questions of the future of the European software industry, the question of software
patentability is of particular urgency, given the level of progression of the European work in this area and
the policy of accomplished facts continuously pursued by the European Patent Office. Before installing
a patent protection for software (as the USA demand from us), the Socialist Party believes that it is
necessary to ascertain that it absense would really put the European software publishers at a disadvan-
tage. The economic studies so far rather lead to believe that software patents are an arm in the hands of
large enterprises which use them in order to block all inconvenient innovation or to restrict the develop-
ment of free software. The american experience with software patents is particularly negative and merits
reflexion.

The patent system doesn’t seem to match the rhythm of innovation in the software sector: the time
required for obtaining a patent is too long, as is the patent’s validity term (20 years). The innovations in
the software area are by their nature very close to mathematical discoveries: a new method of calculation,
new algorithm or application of a known mathematical technique to a specific problem. How and where
can we draw the line of separation between software processes and intellectual methods? We should also
not forget that in our intellectual property system software already enjoys a significant legal protection.

Propositions

Therefore the negotiations at the European level require firm positions: thus, as long as no favorable
effects on innovation can be seen, the socialists believe that:

e la brevetabilité du logiciel doit étre refusée.

e les dérives constatées dans le fonctionnement de 1’Office européen des brevets (OEB) combattues.

F.5.4 Jean-Pierre Chevenement, former french minister of economy, research etc and
presidential candidate in 2002

Jean-Pierre Chevenement 2002143

The extension of the scope of patentability to software, an economic absurdity which would handicap
our enterprises and stifle development in this sector, must be denied.

“2yttp: //www.parti-socialiste.fr/tic/ps-tic_2002.php
143h‘l'.tp ://wuw.chevenement2002.net/dit/index.php idcle 85
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F.5.5 Jean- ves Le Déaut, député socialiste de Meurthe-et-Moselle

Le systeme de brevet s’est étendu depuis quelques années bien au-dela de son domaine de 1égitimité his-
torique, économique et éthique. Cette extension est le résultat de décisions de jurisprudence de I’Office
Européen des Brevets (OEB) qui sont parfois prises en contradiction avec l'esprit de la loi, telle qu’elle a
été ratifiée par le législateur, et le plus souvent sans que les Etats signataires de la convention de Munich
ne disposent des moyens de controler la portée économique et sociale de ces décisions. En particulier, je
considere qu’en affirmant qu'un “ programme d’ordinateur présentant des effets techniques ” n’est pas
un programme d’ordinateur en tant que tel ” et peut donc faire I’'objet d’un brevet, I’Office des Européen
des Brevets a clairement abusé de son pouvoir. L’OEB a en effet développé une jurisprudence mani-
festement contraire a la convention internationale qu’il est sensé appliquer, puisque tous les programmes
d’ordinateurs ont un effet technique, comme I'ont tres justement rappelé des 1997 les experts européens
en propriété industrielle réunis lors de la table ronde sur la “ brevetabilité des logiciels 7 qui s’est tenue
a Munich.

Cette extension incontrélée du systeme de brevet dans le domaine du logiciel contribue a mettre en
péril de facon croissante les entreprises informatiques européennes, les auteurs de logiciels libres et les
principes fondamentaux qui ont permis I'essor de la société de l'information. Plus de 10,000 brevets
logiciels ont été déposés depuis 10 ans a 1’Office Européen des Brevets par des astuces de procédure
cautionnées par ’OEB alors méme que les guides distribués depuis 10 ans par les offices nationaux de
brevets rappellent clairement que les programmes d’ordinateur ne peuvent étre brevetés. Plus de 75 % de
ces brevets ont été déposés par des entreprises non-européennes. Nombre de ces brevets logiciels portent
sur des méthodes de commerce électronique, voire des méthodes d’organisation des entreprises ou des
méthodes éducatives.

Mais, comme il est rappelé dans les manuels de référence juridique tels que le Lamy Droit Informa-
tique®*, ces brevets n’ont de valeur que celle que I'on veut bien leur accorder en raison de la contradiction
manifeste qui existe aujourd’hui entre le droit positif et le systeme jurisprudentiel de ’OEB. En cas de
contentieux, il n’est pas certain qu'un juge national accepterait la validité de ces brevets en raison de
leur objet, manifestement contraires a ’esprit de la loi. Les détenteurs de brevets logiciels, de brevets sur
le commerce électronique et de brevet Internet n’attendent donc qu’une chose pour attaquer les acteurs
francais et européens de la nouvelle économie: une révision de la convention de Munich qui supprimerait
I’exception sur les programmes d’ordinateurs.

Aussi, je vous serais reconnaissant de bien vouloir user dans les consultations nationales, européennes
ou mondiales a venir, de tous les moyens qui sont en votre pouvoir pour exiger:

1. de ne pas modifier en novembre 2000 'article 52 de la convention de Munich, afin de ne pas activer
le “cheval de troie” qui sommeille actuellement a ’OEB ou de nombreux brevets Internet accordés
abusivement a des entreprises non-européennes peuvent menacer du jour au lendemain la nouvelle
économie francaise et européenne.

2. que soient garantis par la loi un “droit a diffuser ses propres oeuvres originales” (logiciels y compris)
ainsi qu’un “droit a la compatibilité” tel qu’il est défini dans la proposition de loi déposée avec MM.
Paul, Cohen et Bloche!“®.

3. que les termes “technique”, “application industrielle” et “programme en tant que tel” soient clarifiés
de fagon a ce que toute oeuvre, tout produit informationnel immatériel (y compris un logiciel sur
un support d’information) ne soit ni admis dans le champ de la brevetabilité ni dans celui de la
fourniture de moyen de contrefacon de brevet.

4. que tout produit matériel, extension d’un produit informationnel immatériel (ex. un lecteur MP3)
puisse étre breveté a condition que soient satisfaits les criteres de nouveauté, de technicité et

“inttp: //swpat.ffii.org/papers/lamy98/index.fr.html
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d’application industrielle de ce produit matériel, considéré indépendamment des éléments logiciels
qu’il exploite.

5. que soit lancé dans les plus brefs délais un débat ouvert et démocratique fondé sur des études
scientifiques détaillées des effets économiques et sociaux induits par une extension du systeme des
brevets a la société de I'information.

6. que soit mise en place une base de données de brevets complete, librement accessible sous forme de
contenu libre et de logiciels libres, afin de donner aux PME les moyens de faire face aux risques de
contentieux de brevets en Europe et dans le monde.

Aucune étude n’ayant été publiée par 1’Office Européen des Brevets pour justifier 'intérét économique
de 'extension au logiciel de la brevetabilité, alors méme que des économistes ont démontré que le systeme
de brevet pouvait aboutir a une diminution de 'innovation dans I’économie du logiciel, il me semblerait
également opportun de commanditer un audit de I’Office Européen des Brevets afin de déterminer les
moyens de mieux contréler les décisions de cet organisme et de s’assurer qu’elles sont bien conformes a
I'intérét général et au principe fondamental d’impartialité de la justice.

F.5.6 Margareta Wolf, MdB, Wirtschaftspolitische Sprecherin der Grunen Fraktion

Eur. Patentamt begehrt grenzenlose Patentierbarkeit!46
Offener Brief zum “Basisvorschlag fiir die Revision des Europaischen Patentubereinkommens”

Grinder werden durch die Debatte tiber die mogliche Patentierbarkeit von Software und Geschéaftsideen
auch in Europa verunsichert. Hier muss schnell Klarheit geschaffen werden.

Computerprogramme “als solche” sind nach dem Europiischen Patent-Ubereinkommen (EPU) nicht
patentierbar. In den USA dagegen ist grundsatzlich alles menschengemachte patentierbar.

Bei Software-Entwicklern und in der Open-Source-Szene besteht erhebliche Verunsicherung, weil
befiirchtet wird, dass iber die Novelle des EPU und eine angekiindigte Richtlinie der Europaischen
Kommission in Europa amerikanische Verhéltnisse eingefiihrt werden sollen.

In den USA wird der Wettbewerb bereits erheblich auch durch die Patentierung von Geschaftsideen
behindert. Viel zitiertes Beispiel ist das Patent von Amazon auf das one-click-Verfahren bei der Bestellung
von Giitern im Internet.

Allerdings ist bereits in den letzten Jahren in Europa Software zunehmend als Bestandteil technischer
Verfahren patentiert worden, denn: Technische Verfahren, die Computerprogramme beinhalten, sind
patentierbar. Beispiel dafiir ist eine computergesteuerte Werkzeugmaschine, die insgesamt patentierbar
ist. Es mangelt derzeit an eingehenden Gkonomischen Analysen, die die Wirkungen einer moglichen
Patentierung von Software beschreiben. Wir sehen allerdings die Gefahr einer weiteren Verstarkung von
Burokratie mit dem Effekt, dass dringend notwendige Innovationen behindert werden.

Die Erméglichung der Patentierung von Software wiirde dariiber hinaus erhebliche technische und
administrative Probleme schaffen: in der Zeit, die Anmeldung eines Patentes derzeit benétigt (derzeit 2
Jahre), ist das Patent lingst veraltet. Die Dokumentation der Patente wire extrem aufwendig. Kleine
und mittlere Unternehmen wiirden durch die Patentierung benachteiligt: Gro e Firmen, die iiber die
Ressourcen verfiigen, die Patententwicklung zu verfolgen und Patente anzumelden konnten auf diese
Weise zusatzliche Ertrage erwirtschaften. Der Wettbewerb wiirde sich von der schnellen Umsetzung von
Innovationen auf juristische Streitereien verlagern und der technische Fortschritt wiirde behindert werden.
Das muss verhindert werden
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F.5. Jorg Tauss, MdB, Vorsitzender des Parlamentarischen Unterausschusses fur die
Neuen Medien

Eur. Patentamt begehrt grenzenlose Patentierbarkeit!4”
Offener Brief zum “Basisvorschlag fiir die Revision des Europaischen Patentiibereinkommens”

In technologiepolitischen Fachkreisen hort man immer wieder die Behauptung, das Patentsystem
miisse auf gewisse Bereiche der Informationstechnik ausgeweitet werden, weil sonst deren Investitionen
nicht geniigend geschiitzt wiirden. Diese Behauptung wurde bisher allerdings immer nur als abstrakte
Grundwahrheit weitergegeben und niemals anhand von Tatsachen der deutschen oder europaischen IT-
Wirtschaft belegt.

Selbst wenn es gelange, Bereiche der Informationstechnik zu finden, in denen Patente nachweislich
vorteilhaft wirken oder gewirkt haben, miisste man noch immer untersuchen, ob eventuelle schidliche
Nebenwirkungen der Patentierung diese Vorteile nicht iiberwiegen.

Aber wihrend bei der Legislative noch vollkommene Unklarheit herrscht, schreitet die Judikative
bereits zur Tat, gewdhrt Tausende von Softwarepatenten und drangt auf Anderung der Gesetzesregeln.
Es ist daher hochste Zeit fiir uns als Gesetzgeber, uns um diese Fragen zu kiimmern.

F.5. Rainer Bruderle, Wirtschaftspolitischer Sprecher der FDP-Bundestagsfraktion, 2000-
09-13

Eur. Patentamt begehrt grenzenlose Patentierbarkeit!48
Offener Brief zum “Basisvorschlag fiir die Revision des Europaischen Patentiibereinkommens”

Die Vorentscheidung zugunsten von Softwarepatenten des Verwaltungsrates des Europaischen Patent-
amtes lasst aufhorchen. Hier wurde auf Verwaltungsebene eine Schliisselentscheidung fiir die Schliissel-
technologien des 21. Jahrhunderts vorbereitet. Das Thema Softwarepatente ist allerdings zu wichtig fiir
unsere wirtschaftliche Zukunft, als dass es langer in den Hinterzimmern multinationaler Gremien und
den juristischen Spezialzirkeln gefiihrt werden darf.

Wir sollten sehr kritisch priifen, ob wir auf dem schnellebigen Gebiet der Software einen exklusiven
Patentschutz wollen. Denn die Patentierung von Software ist ein hochst zweischneidiges Unterfangen.
Dem Schutzinteresse Einzelner steht die Innovationsfihigkeit der gesamten Branche gegentiber. Es sollte
aufhorchen lassen, dass der zweitgré te Softwarehersteller der Welt ORACLE sich aus diesem Grund
massiv gegen Softwarepatente ausspricht. Insbesondere die in Europa starke und zukunftstrachtige Be-
wegung der freien Software (OpenSource wie LINUX) wére durch Softwarepatente in ihren Grundfesten
gefahrdet.

Softwarepatente bergen die Gefahr in sich, da die Gro en der Branche dank Finanz und Personalkraft
kleine und mittelstandische Softwareschmieden mittels der Patentierung existenziell gefihrden werden.
Die Verfahren gegen Microsoft belegen aber deutlich, wie wichtig und schwierig Wettbewerb schon heute
im Softwarebusiness ist. Die heftigen Debatten um Softwarepatente in den USA, aufgekommen durch die
Patente fiir amazon.com, sollten Europa eine Mahnung sein. Wir sollten nicht um jeden Preis alles von
Amerika iibernehmen.

Europa ware gut beraten, bei den Softwarepatenten an die meist klein- und mittelstandische Struktur
seiner Softwareindustrie zu denken. Es wirft kein gutes Licht auf das Gewicht die Bundesregierung, dass
sie sich nicht im Verwaltungsrat gegen die Softwarepatentierung durchsetzen konnte. Die Markte von
morgen sind die Méarkte von Ideen. Die Gedanken, auch die zu Software geronnenen, sollten aus liberaler
Sicht weitestgehend frei bleiben.
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F.5.9 FDP Resolution 2001/05

FDP.de and Logic Patents'4?

At their party convention in 2001/05 the German Liberal Democrats passed a resolution on
various questions of the Digital Economy, deciding inter alia that only copyright and not
patents should be applicable to software.

Software gehort zu den Schliisseltechnologien von Gegenwart und Zukunft. Die Innovationsfihigkeit
der Softwareindustrie ist kiinftig mitentscheidend fiir das Schicksal der Volkswirtschaften. Wir brauchen
daher rechtliche und gesamtwirtschaftliche Rahmenbedingungen, die die hohen Investitionen in Software
sichern und eine dynamische Weiterentwicklung nicht behindern.

Software genie t heute weltweit umfassenden Schutz durch das Urheberrecht. Damit ist den Her-
stellern und Programmierern ein starkes absolutes Recht verlichen, um ihre Interessen umfassend gegen-
iiber Dritten wahrnehmen zu kénnen. Indes kennt die US-amerikanische Rechtsordnung auch die Paten-
tierbarkeit von Software. Im Gegensatz zum Urheberrecht schitzt das Patent jedoch nicht das fertige
Produkt, sondern dehnt den Schutz auf die Methode oder gar ein softwarebasierendes Geschaftsmodell
aus. Die Entwicklung in den USA zeigt schon heute deutlich, dass die Patentierung von Software sich
negativ auf die Entwicklung neuer Produkte und Geschaftsmodelle auswirken kann. Denn einzelne Soft-
warepatente konnen im Bereich der sogenannten Individualsoftware ganze Markte blockieren.

Sowohl nach deutschem Patentrecht als auch nach dem Europaischen Patentiibereinkommen sind
Computerprogramme als solche derzeit nicht patentierbar. Die FDP spricht sich dafiir aus, an dieser
Rechtslage im Grundsatz festzuhalten.

F.5.10 Dr. Martin Mayer, Media politics speaker of the Christian Democrats, 2000-09

Eur. Patentamt begehrt grenzenlose Patentierbarkeit!
Offener Brief zum “Basisvorschlag fiir die Revision des Europaischen Patentiibereinkommens”

Statt der beabsichtigten generellen Ausdehnung des Patentschutzes fiir Software in Europa muss ein
zweijahriges Moratorium beschlossen werden.

Auf der 'Diplomatischen Konferenz 2000’ der Europaischen Patentdmter ist vorgesehen, 'Programme
fiir Datenverarbeitungsanlagen’ aus der Ausnahmevorschrift Art. 52(2), européisches Patentiibereinkommen,
zu streichen, und somit generell die Patentierung von Software zu ermoglichen.

In der Fachwelt gibt es gegen diese Absicht die berechtigte Befiirchtung, dass durch den Revi-
sionsvorschlag

e Monopolstellungen gro er Softwarehduser gestarkt und erweitert,
e kleine Softwareunternehmen und selbststindige Programmierer in ihrer Existenz bedroht und

e insgesamt der Fortschritt in der Softwareentwicklung deutlich gebremst wiirden.

Eine derart verheerende Entwicklung, die sich in den USA schon jetzt abzeichnet, darf in Europa nicht
stattfinden. Deshalb muss vor einer weiteren Rechtssetzung fiir den Schutz von Software eine griindliche,
offentliche Diskussion von Fachwelt und Politik auf der Basis der folgenden Grundsitze gefithrt werden.

1. Ziele des Rechtsschutzes fur Software:

“Onttp://swpat.ffii.org/players/fdp/index.de.html
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e Der Rechtsschutz muss Programmierer und Unternehmen in die Lage versetzen, die Friichte
ihrer Arbeit zu ernten. Die finanzielle Entlohnung, die sich nur iiber den Rechtsschutz ver-
wirklichen ldsst, ist der wichtigste Anreiz fiir den Fortschritt in der Softwareprogrammierung
und Anwendung,.

e Der Rechtsschutz darf aber nicht zur Starkung von weltbeherrschenden Monopolen fiihren.
Er muss den Wettbewerb fordern statt ihn zu behindern. Vor allem darf er keinesfalls kleine
Softwareunternehmen und selbststindige Programmierer benachteiligen und in ihrer Existenz
bedrohen.

2. Ma geschneiderter Rechtsschutz fiir Software

e Das Urheberrecht wurde zum Schutz von kiinstlerischen und schriftstellerischen Werken geschaf-
fen. Es schiitzt auch Computerprogramme in ihrer Eigenschaft als Sprachwerke. Allerdings
schiitzt das Urheberrecht die Software nur unzulanglich.

e Die Patente wurden im beginnenden Industriezeitalter zum Schutz technischer Erfindungen
eingefithrt. In Ausgestaltung und Zeitdauer tragen sie den Erfordernissen der Wissensge-
sellschaft nur unzureichend Rechnung.

3. Software ist im Vergleich zu schriftstellerischen und kiinstlerischen Werken und zu technischen
Erfindungen etwas vollig Neues und Andersartiges. Sie ist das elementare Hilfsmittel in der In-
formationsgesellschaft und dringt in immer neue Bereiche vor. Daher muss fir sie ein eigenes,
ma geschneidertes Instrument des Rechtsschutzes geschaffen werden.

F.5.11 EPP/DEM C 2000-10-2

http://www.yepp.org/ ews/Letters/yepp-news27.pdf

Resolution on Computer Software Patents Adopted by both YEPP'! and DEMYC!? the
YEPP Council Meeting 2000-10-28 in Helsinki under the chairmanship of Michael Hahn (from
Junge Union of Germany).

1. Noting that European Patent Office is planning to remove computer programs from the list of the
things which can not be patented of in its next conference in end of November

2. Further noting the still existing great amount of unsolved problems in software patents like:

e Abstract-logical nature of software, which is in conflict with the patent system’s requirement
for concreteness and physical substance

e Inefficient long period of protection (20 years)

e The lack of IT-expertise among the patent inspectors which would lead too wide patent claims
to be accepted as has happened in the United States

e The problem of anti-competitiveness; US software patents, if easily transferable to EU, could
substantially narrow competition in the European Union, give dominant position to US cor-
porations and have negative influence among European IT start-ups

e The negative effect of patents to the interoperability of computer programs

3. Taking into consideration the strong opposition among small and medium size companies towards
software patents in FEurope

4. Having in mind the enormous economic importance of computer software industry and its need for
effective protection for its investments

5lhttp://www.yepp.org
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5. YEPP calls upon European political parties and the European Commission (DG XV) to take
immediate actions to delay all development on software patents until the problems are correctly
addressed

6. YEPP further calls for taking actions to strengthen the European software industry by improving
the regulatory framework on combating software piracy

F.5.12 MdB Wolfgang Wodarg (SPD)

Wodarg hat die Eurolinux-Petition wohl nicht zuletzt deshalb unterzeichnet, weil er auf seinem
Gebiet mit den Entgrenzungs-Taktiken der Patentgesetzgeber aufs genaueste vertraut ist. Im
“Deutschen Arzteblatt” vom Juli 2000 seziert er unter der Uberschrift “Schwammige Defini-
tionen, moralische Lyrik” die EU-Richtlinie “Rechtlicher Schutz biotechnologischer Erfindun-
gen”. Darin schreibt er u. a.:

Der Text der EU-Richtlinie enthalt vor allem im Vorspann und in den Erwagungsgriinden viel mora-
lische Lyrik, mit der Kritiker abgeschmettert und Parlamentariergewissen beschwichtigt werden kénnen.
Klare Grenzen und Definitionen fehlen. Schwammige oder in sich widerspriichliche Bestimmungen sor-
gen dafiir, dass Rechtsnormen, wie sie das 1977 in Kraft getretene Europaische Patentiibereinkommen
vorgibt, systematisch ausgehohlt werden konnen — zum Beispiel das zentrale Prinzip der arztlichen Thera-
piefreiheit. Nach Artikel 52,4 des Ubereinkommens diirfen diagnostische, therapeutische und chirurgische
Verfahren am menschlichen und tierischen Koerper nicht patentiert werden. Diesen Grundsatz beizube-
halten, verspricht die Richtlinie in Erwagungsgrund 35, jedenfalls im Hinblick auf die Verfahren als ganzes.
Teilschritte von Verfahren kénnen jedoch sehr wohl patentiert werden. Nach dem Motto: Keine Tiir darf
dem Arzt zum Wohle der Patienten verschlossen sein, iiber die Nutzung der Tiirgriffe entscheidet aber
der Patentinhaber.

Eine dhnliche juristische Spitzfindigkeit findet sich in dem fiir die EU-Richtlinie zentralen Artikel 5.
Im ersten Abschnitt ist festgelegt, dass der menschliche Korper in allen Entwicklungsstadien nicht paten-
tierbar ist, ebenso wenig wie die blo e Entdeckung eines seiner Bestandteile (Beispiel Gene). Im zweiten
Abschnitt heisst es jedoch, dass Teile, die mit Hilfe eines technischen Verfahrens isoliert wurden, sehr
wohl patentierbar sind. Wer sich mit der Regelung naher befasst, wie der Nationale Ethikrat der Danen
oder Kritiker in Frankreich, kommt nicht umhin festzustellen, dass bei Genen und Teilsequenzen von
Genen die vermeintliche Ausnahme die Regel ist. Gene liegen immer isoliert vor, wenn sie entschliisselt
werden.

F.5.13 Herta Daubler-Gmelin, Bundesministerin der Justiz, 2000-0 -2

http://wuw.spiegel.de/druckversion/0 1588 100120 00.html

Mit der Vergabe der 20-jahrigen Monopole auf die Nutzung von Software-Ideen, so Déubler-Gmelin,
seien erhebliche Probleme fiir die Okonomie und die Sicherheit der Informationsgesellschaft verbunden,
die “erst einmal grindlich und breit diskutiert werden mussen”. ...

Man konne schlie lich eine solch zentrale Frage der Wirtschaftspolitik “nicht von Malta und Liechten-
stein bestimmen lassen”, erklart ein Ministerialer. Notfalls konne man auch das Abkommen insgesamt
platzen lassen und innerhalb der EU eine eigene Patentpolitik entwickeln.

F.5.14 Justizministerin Prof. Dr. Herta Daubler-Gmelin im Marz 2001
http://www3.computer-zeitung.de/cz/archiv/artikel/artikel.988808215.2012 .html

Dies berichtete die Computer-Zeitung'®® von einem Interview, welches sie auf der CeBit mit
Frau D.G. fiihrte. Leider wird die Ministerin nicht wortlich zitiert, und die Aussage, Software
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sei “als Teil eines technischen Verfahrens patentierbar”, ist mehrdeutig und steht auf den
ersten Blick im Widerspruch zum Gesetz'®*. Worin die “vehemente” Kritik bestehen soll,
bleibt schleierhaft. Diese Aussage ist moglicherweise als ein politisches Zugestandnis zustande
gekommen: die Bundesregierung hatte sich von den EU-Patentjuristen von der Dienststelle fiir
den Gewerblichen Rechtschutz in Bolkesteins Generaldirektion Binnenmarkt vereinnahmen
lassen, indem sie ihren Vertreter bei einer entscheidenden Sitzung fehlen lie und dennoch
nicht protestierte, als die EU-Patentjuristen eine Zustimmung der Bundesregierung in ihrem
Protokoll festhielten. Mit diesem Interview wollte DG offenbar Ausgleich schaffen, nachdem
MdB Tauss protestiert hatte. Das Signal war aber wohl zu schwach und missverstiandlich, um
Bolkesteins Patentjuristen zu bremsen, wie wir heute wissen.

Vehement hat sich Bundesjustizministerin Herta Daubler-Gmelin auf der Hannover Messe gegen
Vorschlige der EU ausgesprochen, die Patentierbarkeit von Software generell zu erlauben. Mitte dieses
Monats will EU-Kommissar Frits Bolkenstein der europiischen Kommission eine neue Richtlinie zur
Patentierung von Computerprogrammen vorlegen. In dieser Richtlinie werden simtliche Computerpro-
gramme als patentierbar erklart. Justizministerin Herta Daubler-Gmelin spricht sich gegeniiber der Com-
puter Zeitung deutlich gegen diesen Vorschlag aus und fordert die Beibehaltung der jetzigen Regelung,
die Softwarepatente nur als Bestandteil eines technischen Verfahrens erlaubt.

F.5.15 U E-Minister Patricia Hewitt 2001-03-12

http://www.patent.gov.uk/about/press/releases/2001/software.htm

Ms Hewitt may not have thought through the idea of patenting machine tool software and left
a window for confusion open here, but her basic policy goal is clearly outlined: If anything
about software can be patented, that must be something related to advanced machinery
and physical phenomena. There should be something new in the hardware. Software ideas
for known general-purpose computers, especially those related to social phenomena such as
language and business, must in any case be unpatentable.

Our key principle is that patents should be for technological innovations. So a program for a new
machine tool should be patentable but a non-technological innovation, such as grammar-checking software
for a word-processor, should not be.

Patent strate ists

F.6.1 AT&T IP department vice president Je George in 2000

Techreview Patent Scorecard 2000'5°

A regular report on patent strategies of various corporations quotes him explaining why AT&T
has been filing 7 times as many patents in 1999 as in 1997.

We want to build picket fences around the technologies that we think are most important for the
future.

F.6.2 IBM assistant general counsel Roger Smith in 1990

IBM 1990: patents give us access to key innovations of competitors!'®®
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Think Magazine 1990 5 contains an article which explains IBM’s patent strategy by quoting
Smith.

You get value from patents in two ways: through fees, and through licensing negotiations that give
IBM access to other patents. The IBM patent portfolio gains us the freedom to do what we need to do
through cross-licensing—it gives us access to the inventions of others that are the key to rapid innovation.
Access is far more valuable to IBM than the fees it receives from its 9,000 active patents. There’s no
direct calculation of this value, but it’s many times larger than the fee income, perhaps an order of
magnitude larger.

F.6.3 Josef Straus: Patents as a Weapon of Developped Nations

Patent Lobbyism and Scripture Erudition in the name of Max Planck!®7

Prof. Straus, member on advisory committees of WIPO, ATPPI, EPO and patent counsellor
of the German government, says that (1) without patents there is no incentive to innovate
(2) the main purpose of patents today is to keep developping countries at distance. Straus
probably somewhat overestimates the effect of patents.

Da im System des freien Welthandels Produkte vielerorts billiger hergestellt werden kénnen als in den
hochentwickelten Lindern, hingt der wirtschaftliche Erfolg européaischer Unternehmen in zunehmendem
Ma e davon ab, ob es ihnen gelingt, durch Innovationen Wettbewerbsvorteile zu erlangen. Dieser Anreiz
zu Innovationen kann jedoch nur bestehen, wenn ein rechtlicher Schutz der Erfindungen sichergestellt
ist. Sind die Erfindungen rechtlich geschiitzt, konnen sie als “intellectual property” einen Hauptteil des
Unternehmensvermogens darstellen. Der Bedarf an Juristen, Naturwissenschaftlern und Ingenieuren, die
Kenntnisse im Patentrecht haben, steigt dieser Entwicklung entsprechend.

F.6.4 Microsoft to opensourcers 2001: Get your money and let’s go to court

Microsoft 2001-07 to opensourcers: “Get your money and let’s go to court” %8

News report about a public discussion at the “Open Source Convention” between Microsoft executive
Craig Mundie and well known representatives of the free software community in July 2001.

Asked by CollabNet CTO Brian Behlendorf whether Microsoft will enforce its patents against open
source projects, Mundie replied, “Yes, absolutely.” An audience member pointed out that many open
source projects aren’t funded and so can’t afford legal representation to rival Microsoft’s. “Oh well,” said
Mundie. “Get your money, and let’s go to court.”

Similar statements have been made by other Microsoft officials, such as Steve Ballmer at the CeBit
trade fair in 2002.
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